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10-26 wliicli fall into the exchisive allofcinent of bis 
co-sliarer who granted the lease, and it is onlj^

V.
SOTJDAIUNI

I 'A S S I .

Chakra- 
V A R T I  J.

mukhei'jbe jiist that the lands whicli lull to him in entirety 
should be lands unencumbered, as was his share, wlien 
the lands were joint. The grantee of sncli a teniire 
cannot justly complain of sucli transfer, because lie 
took the tenure subject to the right of the other 
C0"sliarer to a jast and equitable partition. I liave no 
liesitation, tlterefore, in following the case of Joy 
Saiikariv. Bharat (1) and I, therefore, answer the 
question referred to the Full Bench iu the negati ve.

Ch a t t e e j e a  a. C. J. The result is that the appeal 
is allowed, and the decree of the Ooart of first instance 
restored.

B. M. s. Appeal allowed.
(1) (1899) I. L. R 26 Calc. 434,

1926

March 9.

A P P E L L A T E  CRIMINAL.

Before 0. G. Gliose and Duval JJ.

BATASI MONI DASI
V.

EMPEROR.*
Evidence— Adrimuhility— Cooahie dealing urithout license—Statemctits o f 

accused persona to Exciae Officers after arrest and detention in the Exc/m 
harnicls— Oji'nnon o f wiinest; as to m adCiiaed. heiny a rejnited dealer 
in cocaine—Propriety o f  exainrni?tg search icitnesacs at the trial— Con
sideration ( f  e.vtnv/u'ous matters in determining neidence —Im^irojier am- 
diict o f the proseentiou—Eveiae Act {V  o f 1901)), s. 46.

Htateiiieni's by tlie accused [o Excise officers, made at tlje Excise 
barracks aft<!r arrc-st and detention, held iiuuliiiissiiilu as not beiir̂ ; 
voluntary.

’"Criminal Appeal No. 759 of 1925, Hgaiuxt the order iif Mr. E. Keays. 
AddidoHit! Chief Pre.sidency Magistrate, Calcucta, dated Nov. 10, 
1925,



The opinion of an Excise officer that an aceuse<L ohars'ed: with tlie 1920
illicit sale aiid possesriion of cocaine, liail the reputation of beiuy a dealer „. ; . . Batâ I Mon'Iin cocaine on a very la'.’ge scale, is inadniisslblej and should not iriflueuce [i^si
the jiidgtnent of the trial ilagistrate. v.

Where a witness, whose evidence was open to some (louht, was. t]ie only I-MFEEOR 
witness of tin; search examined at the trial; it was held that tlvj Magistrate 
should have ins\‘̂ ted on the production of some of the other stiarch 
■witnesses.

The ilagistrate should not be influenced in adjudging the ineaiJure of 
puulsluuent hy extrais'ious matters, especiully when they are uut pri>ved 
by any evidence hefu’ e him

Tiie prusecutiuu, in cucainft as in other canes, ought to be cuiiducled 
fairly to the accused, so as to give him no cause to complain of itti mode 
of conduct.

The facts of the case v^eve as follows. In January 
S. N. an Excise Superintendent^ received infor
mation that cocaine was being sold by the ap.peliant, 
without license, at her house in 28-, Anilierst Street.
On the 26til January, he gave one Ram Liikshman 
lis. 180 in cuiTency notes, with instructions to* pur
chase cocaine from her. Eani Lakshman went to her 
house, purchased 3 oz, of cocaine from her and paid 
the notes. Thereafter the premises were raided by a 
large number of Excise otiiceps and others. Annmber 
of paciiets were foiTud in the appellant’s kitchen, and 
the scrapings of the floor were taken. She later on 
produced a pair of scales, from an iron chest in lier 
bed-rooni. The packets, scrapings and the scales were 
found by the OLienilcal Examiner for Customs and 
Excisc to contain cocaine.

The ap]3ellant alleged, in a statement made by her, 
that she was locived up in the bed-room with the 
search witnesses while the search was going on else
where, that after the search was over siwne articles 
were brought into the bed-rooiii, and the search list 
signed by them and by one K. N. Bose and herself. 
Thereafter, on receipt of certain information, the
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1926 Excise Snperiiiteiideiit went to the sliop of Pran 
BAT̂ iTloNi Ballabli Shaw, at 27, Amlierst Street, and recovered 

Dasi some of tlie notes.given to Ram Lak.sbman.
B m pero k . The appellaat and Pran Ballabh were arrested by 

the Excise officers, and taken to the Excise barracks 
where tliey made certain statements to an Excise 
officer while under detention.

They were placed for trial before Mr. Keâ ŝ, 
Additional Chief Presidency Magistrate: the appel
lant being charged, in separate connts, with illicit sale 
and possession of cocaine nnder section 46 of Bengal 
Act Y of 1909, and Pran Ballabh with abetment. The 
latter was discharged, but the appellant was convic
ted and sentenced, on the 10th November 1925, to 
consecutive terms of rigoi'oos imprisonment for one 
year on each charge. She appealed to the High Court.

Sir B. C. Mitter, Mr, S. K. Sen, Babu Prahodh 
Ghunder Ghatterji and Bahu Siiraj Kumar Diitt, for 
the appellant.

The Advocate-General {Mr. B. L. Mittei'), and Mr. 
J. C. Giiha, for the Grown

G hose a n d  D u t a l  JJ . The appellant before 
us, Srimati Bata si Moni Da si, has been convicted by 
the learned Additional Chief Presidency Magistrate 
of Calcutta under section 46'of the Bengal Excise Act 
(Y of 1909), for having sold cocaine and for being in 
possession of cocaine without a pass or license, and 
has been sentenced to undergo rigorous imprison
ment for a period of one year under each of the said 
two charges, the sentences to run consecutively.

The trial commenced on the 5th February 1925, 
and did not terminate till the 10th Noveml?er 1925. 
On the day the trial commenced, the case against the 
present ajDpellant was split up into two parts, v iz ,
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one charge ill rcBpect o£ the sale of 3 oz. of cocaine, 1928 
and the other iii respect of pos?esBioii of cocaine. The batisTmoxi 
case rehitiiig to the sale of cocaine was ordefed to be Dasi 
proceeded with, and on the 3rd March 1925 the empeeoe. 
Magistrate passed an ordtr to the effect that the case 
iu respect of possession of cocaine would be taken 
ap after the disposal of the case in respect of the sale 
of cocaine. This was done apijarently because, as the 
Magistrate liin^self said later on, he bad no idea that 
the second charge against the accused related to a 
case of possession oi; cocaine on the same day as that 
on which it was alleged she sold the o oz. of 
cocaine. This Go art liaving been moved by the 
accused against the order for adjournment of the 
hearing of the second charge, the Chief Justice and 
Mr. Justice Panton directed, on the 27th May 1925, 
tliat the two charges, viz., for sale and for possession 
of cocaine, against the accused should be proceedei 
with in one and the same trial. This was accordingly 
done, and, as stated above, the trial came to an end on 
the 10th November 11)25, the delay in disposal being 
partly due to the accused’s illness.

In passing sentence upon the accused, the Magis
trate obseived as follow^s ;—“ The evidence shows that 
“ the accused was carrying on cocaine dealing in a very 
“ large way. It has been elicited in crosa-examina- 
“ tion that her reputation for years has been that of 
“ one of the most notorious of cocaine dealers. In the 
“ course of his speech for the defence, Babu Kris to 
‘ ‘ Lai Dutt stated that she possessed some of the finest 
“  equipages in Calcutta and three motor-cars; and 
“ exemplary punishment is necessary. I sentence the 
“ accused to one 3-ear’s rigorous imprisouinent; under 
“ each charge, the sentences to run consecutively.”

In view of the order which we propose to make, 
the extract from the judgment of the Magistrate set,
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1926 out above requires separate consideration. But before 
B a t a s i M o n i  advert to it, it will be desirable to state shortly the 

facts giving rise to the present prosecution. It 
E m p e r o r ,  appears that some time in January 1925 information 

was received by the Superintendent of Excise, Mr. S. 
N. Roy, that cocaine was being sold by the accused in 
contravention of the provisions of section 46 of the 
Bengal Excise Act. Mr. Roy thereupon arranged 
■with one Ram Lakshman Singli to purchase cocaine 
from the accused. On the 26th January 1925 he gave 
Ram Lakshman Rs. 180 in currency notes, the numbers 
of which had been previously taken down by him on 
a piece of pax)er (Exhibit 2 in tiie case). Ram 
Lakshman, who was accompanied by two otlier 
persons, named T. All and Inspector B. K. Bose, was 
thereupon sent with orders to purchase cocaine from 
the accused. Ram Lakshman went into the accused’s 
premises, while the others waited a short distance 
away. This was about 3 P.M. in the afternoon. It 
is alleged that Ram Lakshman purchased 3 oz. of 
cocaine from the accused for a sum of Rs. 180, and that 
payment was made to the accused in notes, the 
numbers of which, as stated above, had been taken 
down CExhibit 2).

Mr. Roy, on receipt of information of the purchase 
of cocaine, raided the premises of the accused, that is, 
premises No. 28, Amherst Street. The raiding party 
went in ten taxi cabs, and scaling ladders were used 
for the purpose of getting into the accused’s premises. 
Ram Lakshman said in the presence of the accused 
that he had purchased 3 oz. of cocaine from the 
accused, but the latter denied .that she had sold 
any cocaine to Ram Lakshman. The premises were 
thereupon searclied, and a large number of packets of 
cocaine were discovered in the kitchen : scrapings from 
the floor were also taken, and, as will be seen later,
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they also contained cocaine. A searcli list was 9̂26 
prepared, being Exhibit 3/1, and it appears that the b . . t a s i  M o n i 

articles which were suspected to contain cocaine were 
sealed in the presence of the accosed, she also sealijig Empoob. 
the same. Some of ti)e packets of cocaine were intact 
and some were half burnt, and it was alleged that the 
accused and two other women being her maid-servants 
were putting some packets in the fire in the kitchen 
at the time when they were surprised by the raiding 
party. Meanwhile, the Superintendent, Mr. Roy, 
having received information that the money which had 
been given by him to Ram. Lakshman had found its 
way into a shop at premis/'s No. 27, Amherst Street, 
these premises being also owned by the accused, 
proceeded to the shop in question and recovered 
certain of the currency notes to the value of Rs. 98̂  
mentioned in Exhibit 2, from one Pran Ballabh Shaw, 
who was in charge of the shop in question. In conse
quence of a statement made by Pran BaUabh (wlio 
was an accused in the case, but has been discharged) 
early next morning Rs. 70 more of these notes were 
recovered from a rice shop at Tollygunge. Besides 
the articles found in the kitchen, there was also found 
in the bed-rooin of the accused, in an iron chest, a pair 
of scales. The suspected packets of cocaine, as also 
the scales, certain empty tins, some water and otlier 
articles were sent to the Chemical Examiner for 
Customs and Excise, and it was discovered that tliere 
was cocaine in the packets referred to above, in the 
scrapings from the floor which had been taken and 
also on the scales. Thereafter the present prosecution 
was started, with the result indicated above.

The accused alleged that, on some date previous 
to the search, there had been a quarrel between her 
^nd the Superintendent of Excise, Mr. Roy, over a 
debt due to the shop at No. 27, Amherst Street, by a
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deceased connection of Mr. Roy, and tbat, as a result 
B a ta s i Moxr thereof, her premises were raided out of pure revenge 

D asi |3y  tije Excise people. She alleged that the search of 
E m p e r o r , her premises was conducted, in a spirit of vindic

tiveness, and went on to state as follows
“ That nearly 70 men, JCxcise and Police officers, 

“ rushed pell mell into the house, some rushing up the 
^'staircase, some scaling over ladders, and the Excise 
“ men overran the whole house, wantonly breaking 

doors, panels, glasses, almirahs and boxes, tearing up 
“ bolsters and pillows, and doing various other acts of 
“ wanton mischief: that iinaiediately the raiding party 
“ reached the first floor, I was seized by two Excise 
“ orderlies, under orders of In.spec tor S. 0. Mozumdar,
“ ill my bed-room, and threatened to be^dishonoured if 
“ I made the slightest attempt at movement: that I 
“ protested against the wanton destruction of my 
“ properties and wanted permission to send for a 
“ Magistrate, bat no heed was paid to my request, and 
“ they proceeded with the search of tlie whole house 
“ indiscriminately while I was in that position : that 
“ after ransacking the house for more than 3 hours 
“ some articles were brought into the bed-room, where 
“ the search witnesses were waiting all the time, and a 
“ list of them was made out, and I was asked to put my 
“ seals on some of the articles: I was also asked to put 
“ my thumb impression on the search list, which I de- 
“  dined to do as I did not understand English, but which 
‘ ‘ I had to do for fear of molestation : that I was kept 
“ in custody in my house till 1 o’clock in the morning 
“ and then taken without food and even drink of water:
‘ and without being allowed to answer calls of natui’e /  
’■ that thereafter I was removed to the Excise barracks 
“  where I was kept in the same condition, and was 
“ compelled to put niy thumb impression on a piece of 
“ paper: that it was the next morning at 6 o’clock
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“  when I was taken to the Stikea Street tliana tliat Tgot 1950
“ my iirsfc drink of water after U hours of physical batâ I oni

worry and harrassment: that it was absolutely nntrue 
‘ that I sold S oz. or any cocaine to Ram Lakshman, Emp̂ or.
“ as falsely alleged h}̂  him, or that lever possessed any 

cocaine in the house.’ ' It appears that during the 
examination and cross-examination of the witnesses 
tbe manner in wdiich the search ŵ as conducted was 
gone into. The accused com[)lained to the Magistrate 
that a full note had net been taken doAvn in recording 
tiie cAndence of the fact that the Superintendent of 
Excise, Mr. S. N. Koy, admitted that 16 or 17 bolsters 
or pillows were torn open during the search, and that 
tlie witness, Bhubaneswar Shaw% had said that 
Mr. Roy told the accused ‘ -that he w^ould give her a 
“ shoe-beating and tarn her out of the house.” (See in 
this connection the petition of the accused filed on 
the 6th November 1925, and the Magistrate’s remarks 
thereon.)

Turning now to the evidence on record, at the 
outset we must express our regret that various 
matters which ought never to have been allowed to 
get on to the record have been so allowed by the 
Magistrate. In our opinion the statements which had 
been obtained from Pran Ballabh fe ha wand the accused 
are not such as should have been received in evidence 
at all. The}" were taken by the Excise officers after 
they bad taken the accused and Pran Ballabh to tlie 
Excise barracks, and while they were in custody, 
and they, i.e., the statements, in our opinion, cannot 
be considered voluntary statements, and it is 
surprising that these should have been made exhibits 
in the case. It is equall^  ̂ surprising that the 
Magistrate should have asked the Superintendent of 
Excise, Mr. Roy, wdiat reputation the accused had, and 
that lie should have allowed Mr. Roy’s opinion of the
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1925 accasecVs reputation as being a dealer in cocaine on
Ba t a s i M oni a very large scale to be admitted in evidence and to

influence him in his decision. Further, in our
V,

E mpbror . opinion, the Magistrate should have insisted on the 
production in Court of tlie search witnesses who were 
present at the search of the accused’s premises. We 
are not iinmindfal of the fact that K. N. Bose, who 
was present at the search, has been examined, but 
ijome, at least, of the other search witnesses referred 
to by Mr. Roy in the course of his evidence, should 
have been examined before the Magistrate. K. N. 
Bose is obviously a person who stands well with the 
Excise authorities. It is admitted that he is a 
neighbour of the Superinteiuient of Excise, and that 
lie has often been out on cocaine raids with the 
Superintendent, and that he expects a reward on 
conviction of the accused. These and other matters 
have led us to scrutinise the evidence in this case 
witJi some degree of suspicion, and what we have 
done is to eliminate from oui’ consideration such parts 
of the evidence, both oral and documentary, to which 
exception can justly be taken. But having done 
so, we are bound to state that the residuum of the 
-evidence on record and the accused’s statements in 
Court are sufficient to justify the conviction of tlit? 
accused. There is, in our opinion, abundant evidence 
that cocaine was found on the premises of the accused 
.at the time of the search ; whether there were as many 
iis 500 packets of cocaine or not is a circumstance into 
which we need not enter. The fact that cocaine was 
found in the premises of the accused cannot be denied. 
There is no substance in the contention that the 
accused had nothing to do with the cocaine which 
was found at the search, and that it was the maid
servants who had brought the cocaine in question into 
the premises. The suspected packets, as stated above,
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were sealed at the time o f the search, one of tlie seals I926 
being the accused’s. They were examined by the batI^Ioni 
Chemical Examiner for Customs and Excise, and it is 
noteworthy that traces o f cocaine were foiiod on the kmp̂ eroe. 
pail’ of scales belonging to the accased which were in 
an iron safe in the accased's bed-room o[ wiiich the 
accused produced the key. TJiei-e is also in our opinion 
sufficient evidence on record to justify the eonclasioii 
that the accused had sold cocaine to Ram Lakshmaii 
Singh. Ram Lakslinian Singh’s evidence has been 
subjected to minute and vigorous criticism. It is said 
that there is evidence that Ram Lakshman will get a 
reward of as much as Rs. 500 on conviction o f the 
accused, and that indications are not wanting on the 
record to show that Ram Lakshman is a man who is 
more or less in what is called the pocket o f  Excise 
authurities. A great deal of criticism has also been 
levelled at the evidence by which it has been sought to 
connect th e  find o f  the currency notes, of which the 
numbers had been taken down previously, in the shop 
where Pran Baliabh Shaw is employed, with the 
accased. We are free to admit that the evidence on th is 
last point is not particularly^ satish\ctoi,y. After we 
have eliminated from our consideration Exhibits 4 
and 9, being the statements made to the Excise officers, 
but making all allowance in favour of the accused, we 
do not see that there is any escape from the conclusion 
that she did sell 3 oz. o f  cocaine to Ram Lakshman 
Singh, and that the notes paid therefor did pass to her 
tenant’s shop and some of them therefrom to  Tolly- 
guDge. At the time when the accused’s premises were 
raided, the quantity o f cocaine which it was alleged she 
had sold to  Ram Lakshman.was produced before her.
No doubt, she denied that she had sold the cocaine to 
Ram Lakshman ; we do not see what else she could do 
under the circumstances; but the evidence of Inspector
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192S B. K,,Bose, Inspectors S. 0. Maznmdar, and T. A ll, corro-* 
B a t a s i M on i 'borating Superintendent Roy, on this point, must be 

accepted. The resnit, therefore, as indicated above, is 
EMrEROR. that ill our opinion there is sufficient evidence cn the 

record to justify the conviction of the accused on the 
two charges mentioned above.

There now remains for us to consider the question 
of the sentence to be inflicted on the accused. It is 
apparent from the judgment of the Magistrate in this 
case that extraneous matters have been allowed to 
influence him in determining the sentence which he 
passed on the accused. Tliei'e is in oar opinion no 
evidence to show that the accused was carr\7ii]g on 
cocaine-dealing in a very large way. We have 
already commented on the fact how evidence of repute 
was extracted by the Magistrate during the cross- 
examination of Mr. S. N. Roy. There is also no 
evidence on the record that the accused possessed some 
of the finest equipages in Calcutta and three motor-cars. 
What the possession, of equipages and motor-cars by 
the accused had got to do with the question of the 
sentence to be iDassed on the accused passes our com
prehension. The learned Advocate General very 
properly expressed his deep regret on behalf of the, 
Crown that these and other irrelevant matters should 
have been referred to by the Magistrate in his judg
ment, and at the way in which the case had been 
conducted in the Police Court. There may be 
exaggerations in the complaint m,ade by the accused 
about the manner in which her premises were 
searched and tlie way she was treated ; but indications 
are not wanting on the record to show that the search 
was conducted and the accused detained in an inconsi
derate manner. The prosecution, in cases of this 
nature or for the matter of that in every case, ought 
to be conducted fairly “and squarely, and nothing
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should be done so as to give grounds for complaints on
the X3art of the accased such as Lave been made in this batasi monk
case. We trust it will not be necessary for us to
rei)eat the observations we have just made in future. E m p e r o b .

The sentence inflicted on the accused, namely, one 
year’s rigorous imprisonment on each of the two 
charges, the sentences to run consecutlvel3% is, in our 
opinion, if not outrageous, extraordinarily severe and 
quite uncalled for. After full and careful considera
tion of the entire record, we have come to the con
clusion that the ends of justice would be sufficiently  ̂
met if we sentenced the accused to iindergo rigorous 
imprisonment for a period of one month and to pay 
a fine of Rs. 500 and, in default, to niidergo rigorous 
imx)risonment for one month more, on each of the two 
charges, the sentences to run consecutively. We 
accordingly modify the sentences in manner indicated 
above, and with, this modification we dismiss the 
appeal. The appellant who is on bail must surrender 
to her bail bond, and serve out the remainder of the 
modified sentences.

E. H. M.
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