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INDIAN LA ,¥ HEPOHTS. [VOL. LIII. 

FULL BENCH. 

Before N. R. Chatterjea II. C. J., Walmsley, Cuming, PafJe and 

C!iakraval'ti JJ. 

NIRANJAN MUKHERJf1jffi 

·v. 

SOUDA1'IINI DASSI*. 

Pal'titiun-PI..."tili.on by Civil COU1't-Permanent lease g1'antecl by some 

but not all co-sharers befM'e pm·tition, if a co-sharer, to whom land is allotted, 

falces it subjeci to the lease-Gener':Ll prineiple of co-shal'ers dealmg with 

joint pl·ole1·ty-Mo1'lgages-Et>lates Partition 1ct (Eeng. V (If 1897), s. 99. 

A person to wliom a parcel of lallo has been allotted by a decree for 

partition of a Civil Uourt, does not take it subject to a permanent base 

granted by his forlller co-owners withont Ids concnrrence when the land' 

was the jOint property of all thl' co-sharers. 

'l'!te general prillci pIe is that a co- sllurer in joint property c<\Dnot by 

dealing with such property affeet the interest of the other eO-Hharers 

therein. 

The principle Of Byj'l.Oth Lall v. Ramoodeen (1) applies to a case of 

lease. 

Hem Chundel' Ghose Y. l'hakomoni (2), Hukim Lal Y. Ram Lal (3), 

Bhttp Singh v. Checlda Singh (4), Sharat Clwnder Burmon v. iIu?'gobindo 

Burmon (5), Joy Sankari Gupta v. Bha1'ot Chanrlw Ba1'dhan (6) and 

1'arini Kallto v. [stear Chandm (7) referred to. 

Shailc Khan Ali v. Pestonji Eduljee (8) and Bainaddi v. KailoiJh (9) 

overruled. 

Ii' ~-'uH Bencil HefpJ'l'nce No.2 of 1925 ill Apppnl from' Appellate Decree 

N~. ~:24~ of 19~2. 

(I) (1874) L. n. 1 1. A, 106 i 

21 W. R 2::13. 

(2) (1893) 1. L. It 20 Culc:. 533. 

(3) (l907) 6 U. L. J. 46,48,49. 

(4) (l£l2U) l. L. R. 42 All. 5%, 599. 

(5) (1878) L L, R. 4 C'nlc_ 510. 

(6) 0:-;99) 1. L. H. 26 Celle. 434. 

(7) (1912) 21 C. L. J. 603. 

(8) (l~%) 1 C. W. N, 62. 

(9~ (1921) 35 C. L .• J. IG~. 



OALCUTTA SERIgS. 

SECOND ApPEAL by Nil'anjan l\lnkherjee and after his 
death by his heirs aud legal representatives, plaintiffs, 
against Sondamini Dassi. and after her death against 
her heirs and legal representatives, the defendants. 

rr h is Reference arose ou t of a snit for possession. 
The plainti.ff had a -! th share in the disputed land and 
his co-sharers had the remaining !th share. The latter 
granted a perlnanent lease in re~pect of their shares 
to the defendant. Tbe plaintiff brought a suit for 
partition in the Civil Oourt, and t.he dispnt0d htnd 
was alloited to hi m. He tlL~n brought a suit against 
the defendant fot' possession. The question arORe as 
to whether the land \vould be taken subject to the 
perlnancn t lease granted b0[ore the partition. rrhe 
second appeal came on for hearing before Olllning and 
B. B. GlJose J J. who Inade the following Heference to 
the Full Bench ;-

"The suit out of which thiR appeal ari"es was urollght for lehas pO$~e~

" sion of a piece or home.,tead land on ejectment of de[elldant No.1 after 

,. service of notice to quit. The facts on which the que~tion of Jaw which 

" arises fol' decision in tl,is appeal may he shortly stated thlls: The land 

" in dispute along with other properties 'oelonged tl) one Kshetra ~lohan 

"Mukhl-rji and his co-sharers, Kshetra :Vlohan being entitled to I-5th share 

"of tho who'e. He died leaving his childless widow rl'ripura Sundari as 

"his heir. Duringh3r lifetime her co·sharers who had a 4.5ths share in Lhe 

"property granted a maleur'ari mourashi lease of the land in suit to One 

" Dim Nat~ Mukherji by accepting a lcabuliat executed by the tenant r 

,. dated Septi~mher 30, 1891. Tripura Sundari died some time in 1904 

" Plaintiff inherited the properties aq the reversionary Ileit' of IlPr husband. 

"Defendant ~o. 1 obtain3d hy as . .,ignment the intere.,;t of Dina Nath in 

II the lan? in Jispute. Ullder a decree fo1' partition by a. Civ:t COl1l't in a 

"partition suit between thtl plaintiff and his cO'Rharers the disputed h1.lld 

" alolJg with other land~, was allotted vO ihe plaintiff. It hn.., been fonnd b.y 

1\ the Court of Appeal lJelow that neit!v'r Tripura SuntLtri nor the plaintiff 

'" IH\(~ grunted Or acknowledged tile mo ~ara1'i mOlll'lShi right of the tenant 

" in the land. The qlleatio!l then ari~cs as to whp,ther the plaintiff ohtaillf U 

II the lano in dispule On its being alIA led to him by the decrl'e in the 

"partition suit, subject to the permanent leaKc granted by his former 

" cC'-sh;>rers Ol' not. The trial COllrt deciJed in favour of the plaintiff, 
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“ relying oa an unreported decision of the High Court. On appeal by the 
“ defendant, the Subordinate Judge has held that tlie plaintiff is bound by 

the lease and has dismissed tlie suit. The plaintiff appealed to this Court  ̂
and he being dead his representatives were sub.-;tituted on the record,

“ It is contended on behalf of the appellants that they are entitled to 
“  the laml allotted to th3ir predece.ssor free from the mokarari interest 
“  created on the land by the former co-sharers of their predecessor. 
“  Reliance has been placed on the general principle of equity which was 
“ given etTect to by the Privy Council in the case of Byjnath Lull v. 
“  Ramoodee?] (1) which was a case of a mortgage by a co-owner of joirst 
“ property. Their Lordships say:—‘ It is, therefore, clear that the 
“ mortgagor had power to pledge his own undivided share in these villages ; 
‘ 'but it is also clear that he could not, by su doing, affect tiie interest of 
“  other sharers in them, and that the persons who took the security look 
“ it subject to the right of those sharers to enforce a partition, and there- 
“  by to convert what was an undivided sliare in the whole into a defined 
“  portion held in severalty.’ Their Lordships were further of opinion 
“  tiiat the mortgagee had not only the right lo accept what had been 
“  allotted to his mortgagor but that was, in tlie circumstances of the case, 
“ his sole right, and that he could not successfully have sought to charge 
“ any other parcel of the estate in the hands of any of the former 
“ co-owners. This principle of equity was applied to the case of a lease 
“ by a co-owner in Joy Sanhari Gupta v. Bharat Chandra {2) and in 

Tarini Kanlo v Iswar Chandra (3). In those cases the partitions were by 
the Collector under the Estates Partitian Acts, but it is contended that 

‘ the decisions turned upon the principle of equity recognised in ByjnatVs 
“ case (I) and not on any special provisions of tlie different Partition Acts. 
“ Lastly, tiie unreported decision in Niranjan Alulcerji v. Shib Prasad 
“ Muherji (4) is relied on in support of the appellants’ contention. That 
“ case related to another piece of land appertaining to the same estate 
“ as the land in the present case, and depended upon the effect of 
“  the same partition decree as in this. There is absolutely no distinction 
“ between that case and the present case. Oa the other hand, the 
“ principle in B>/jnath's case (1) was not applied to the case of a 
■‘ lease m ShaiJc Khan Ali v. Pestonji hJduljp.e (5). Tiiis case was disfcin- 
“  guished in the case of Joy Sanhari (2) on the ground that the 
“ partition in Shaih Khan All's ca«e (5) was by the Civil Court. 
“ There does not, however, seem to be any distinction on principle where

(1)C1874)L. R. 1 I. A, 106 ;
21 W. R. 233.

(2)(1899jI.L . R. 28 Calc. 434.

(3) (1912) 21 0. L. J. 603.
(4) (1917) S. A. 384 of 19l3 (Unrep.)
(5) (1896) 1 C. W. N. 62.
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“ the special pn)visi<m8 of tfie 
“ into play. Sliaik Khan AlVs 
“  V.  Kailash (2) in which also 
“ case of a h-ase atid a mortgage.

Estates Partition Act does m t come 
case (1) was followei! in B<wiaddi 
a di«tiuction is made Ijotween the 
It may be pointed ont that the principle

“ in Bi/jnalh\? case (3) has been applied, where there has beeu a partition 
under a decree of the Civil Court, in the case of a mortgage by a 

“  eo-o\vner. See Hem Chunder Ghosts v. Thal-omo?ii (4).
“ It would thug appear that there is a cltar conflict; oE decisions in this 

“  Court â5 to the application of the rule of equity in Bi/jnalh's ease (3) 
to the ease of a lejise granted by a co-owuer, particnlarly between 

“ Nii'anjan Mukerji v. Shib Prasad Mulcerji (5) mentioned above and the 
''''Q-Asfts Shaih Khan AU V. Pestonji Eduljee (1) and Bainaddi v. Kailash 
“ (2) whic]) question reqnij-ea decision by a Full Bench,

“  Another snriail point argued by the appellant is that the Subordinate 
‘ ■Judge is wrong in dismissing the whole suit, The plaintiff became the 
“ owner of the entire land by the parfcitinn decree. If the maharari lease 
“  is held binding on him to the extent of 4-5th share, he is entitled to joint 
“  possession with the defendant No. 1 to the l-5th share to which the 
“ defendant had no permanent right. This proposition is not contested by 

the learned advocate who appeared for the resp mdent.
“ Tlie question referred to the Full Bench is—
“ Whether a person to wlioui a parcel of land has been allotted by a 

“ decree for partition of a Civil Court takes it subject to a pernianent lease 
“ granted by his former co-osvners without his concurrence when the land 
“ was the joint property of ah the co-sharers.’

‘‘ If it is answered in the negative, plaintiff will l)e entitled to a decree 
“ for ejectment for the entire land. If answered in the affirmative, tli® 
“  question w’hether he is entitled to joint possession of l-5th share will 
‘ ‘ arise. The appeal being from an appellate decree is referred for tinal 
“ decision to the Full Beuclt.”

Dr. Diuarka Nath Milter (with him BahuNarayan 
Ghmidra Kar), for the appelluiifcs, contended that 
the appellants are entitled to the land aliotfced to 
their predecessor free from any enciioibraiice upon 
the land vested by the former co-sharers of their 
predecessor. Referred to Article 199, Freeman on 
Partition, 2nd Ed., p. 273. The princijjle hiid down
(1) (1896) 1 0. W. N. 62. (3) (1874) L. R. 1 I. A. 106 ; 21 W. R. 233
(2) (1921) 35 0. L. J. 166. (4) (1893) I. L. E. 20 Calc 533.

(5) (1917) S. A. 384 of 1913 (Unrep.).
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ill Byjnath's case (1) applied to this case. Relied 
on Sharat Chunder Burmoii v. HurcjcMndo Biirmo7i
(2), Hem Chunder Ghose v. Thakomoni (3), Joy 
Sa^ikari Gupta v. Bharat Chandra Iktrdhan (4), 
Tar ini Kanto v. Is war Chandra (5), Hakim Lai v. 
Ram Lai (6), Bhup Singh v. Chedda Si?igh (7), 
Eyuni Bagliavacharyulu v. Epuri Goviyidasnri (8), 
Midiiapur Zamindary Company, Limited v. Naresh 
Narayan Boy (9) and Niranjan Mukerji v. ;S7̂ i6 
Prasad Mukerji (10). Gases against the appellants : 
Sfiaik Khati AH v. Peslonji Eduljee (11) and Bainaddi 
V . Kailash (12). Referred to section 99 of the Estates 
Partition Act, ss. 44 and 111(c) of tbe Transfer of 
Pi'operty Act. Submitted fciiat the question shonid 
be answered in the negative.

Mr. Kshilish Chandra Chakravarty (with him 
Bahu Panchan071 Ghoshal and BaJm Beraj Mohan 
Majiimdar), for the respondent-^, contended that 
the plaintiffs upon tbe facts failed to show that 
the partition was inequitably made. The facts in 
tbe present case are distinguishable from rliose in 
Byjiiath's case (1). Here the lease was Jong before 
partition. In Byjnaih’s case (I) the partition was 
subsequent to tlie mor tgage. 'J'he plaintiffs must prove 
that their rights have been affected. “ Ho who seeks 
“ equity must do equity.” Referred to Freeman on 
Partition and submitted that the plaintilfs must 
prove that tehy have been prejudiced. Referred to 
Joy Sankari Gupta y. Bharat Chandra Bardhan (4)

<1) (1874) L. R. 1 I. A. 106 ; 
21 W. E. 23:i.

(2) (1878) T. L. K 4 Calc. 510.
(3) (1893) I. L. P.. 20 I'alc. 533.
(4) (1899) 1. L. R. 26 Calc. 434.
(5) (1912) 21 G. L. J. 603.

(7) (1920)1. L.R. 42 A'.l 596, 599.
(8) (1917)1. L. R. 41 Mad. 1068.
(9) (1924) L. R. 51 I. A. 293.

(10) (1917) S. A. 384 of 1913 
(tJnrep ).

(11) (1896) 1 0. W. N. 62.
(6) (1907) 6 G. L, J. 46, 48, 49. (12) (192!) 36 C. L. J. 166.



Hem Chujulep Gliose y . TJiakomoni (!), Sharat 1926
Chimder Bm'nion v. Hargohmdo Burmon (2), Niraxjas 
Midnapur Zarnindary Company, Limited y . Naresh Mckhebjbe 
Narayan Roy (5), Kya?ii Baglmvacharyuln y . Soudajuni

Epiiri Go'iindctsari (4) and Tar ini Kanto y .  Isivar d a s s i .  

Chandra (5). There is no distinction between a 
lease and a mortgage. The Collector’s Court is not 
a Conrt of Equity but a Civil Court is a Goart of 
Equity where all matters are considered. As the 
present case is a case of Civil Court partition and a 
lease, tlie principles laid down in Shaik Khan AU y .

Pestonji Editljee (6}, Bainaddi v. Kailash (7) and 
Nircmjnn Mnkerji v. SJnb Prasad Mnkerji (8) 
applied to this case. Referred to Macplierson on 
Mortgage, 6‘tli Ed., p. 120.

Dr. D ’.varka Nath Mitter, in reply.

Cur. adv. vidt.

Chatterjea a . C. J. The question referred to 
the Full Bench is ;—

“  Wiiefclier a person to vvhoiti a parcel of land has been allotted by a decree
for partition of a Civil Oourt takes itriubjeot to a permanent lease granted 

‘̂ by liis former co-owners without his concnrrence when the land was tlie
joint property of all the co-sharers.”

The plainttifs’ predecessors-in-title had 1-5tli share 
in the land in dispute along with other properties.
His co-sharers who owned the remaining 4-5th share 
granted a permanent lease in respect ot their shares 
to the defendants’ predecessors-in-titie. The plaintiff 
brought a suit for partition in tlie Civil Court, and the 
disputed land ŵ as allotted to him in his share on

(1) (1893) L L .E . 20 Gale. 533. (5) (1912) 21 C. L. J. 603.
(2) (1878) I. L. 3. 4 Gale, 510- (6) (1896) I 0. W. N. 62.
<3| (1924) L. II M I. A. -2S3. (7) (1921) 35 G. L. J. 166.
ii) (1917) L L. l i  41 M ai lOfiS/ (8) (1917) S. A. 384 of 1913 (Un

rep.).

VOL. LTIL] CALCUTTA SERIES. ( W
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1926 I>artition, He then brougiit a suit for ejecting the 
clefeudant after service of notice to quit. The defence 
was that the plaintiffs’ predecessors-in-title also had’ 
granted the lease, but the finding is against the 
defendant. It is not dispated that the plaintifE is 

C h a t t e r j e a  entitled to joint possession in respect of l-5th share 
and the question for consideration as stated, above iS; 
whether the land is sabject to the permanent lease 
granted by the co'sbarers owning the 4-5ch share 
before the partition.

The general principle is that a co-sharer in joint 
property cannot,-by dealing with such i>roperty, affect 
the interest of the other sharers therein. In the case of 
Bijjnath Lall v. Bamoodeen (1) there was a niori-gage 
oE an undivided moiety in some vilhiges forming a 
joint and undivided estate. Their Lordships 
observed:—

“ II is, therefore, dear tliat the mortgagor had power to pledge iiis own. 
“  undivided share in these villages ; but it is a ls o  clear that he could not 
“  by so doing affect the interest of the other sharers in them, and that the 
“  person Avho t o o k  the security cook it subject to the right o£ those sharers 
“  t o  enforce a partition and thereby to convert what was an undivided share 
“  of the whole into a defined portion held in severalty. ”

It is true that in tiiat case it was the mortgagee^ 
who was seeking to enforce his remedy not against 
the property mortgaged to him, but against property 
which had been allotted to the mortgagor on partition 
in substitution of tiie mortgaged property. But their 
Lordships held not only—

“ That he has a right to do so, but that in the circumstances of the casa 
“ it was his sole right, and tluat he could not successfully have sought to 
“ charge any other parcel of the estate in the hands of the former eo- 

sharers
The principle of Bijjr>atli ŝ case (1) has been 

applied to a number of cases relating to mortgage.

(1) (1874) L. R. 1 I. A. 1C6 ; 21 W. R. ?.33.



A. G. J.

The partition iti BijjnalJis case (1) was under Regiila-
tion X IX  of 181-1, but the ecjiiitabie principle ennnciat- niuakjah
ed has l)een applied to a case in wliich the i>ai’titioii
was made by a Civil Court. See Hem Ckunder Ghose Soudaotxi
V. T h a J c o rn o jii  ( 2) .  The learned Judges in that case
observed :—■ Chatter,i e a

“ In thu absence therefore of auy frauii ia efiecting the pai'tition, the 
‘ ‘ piiilnliffi hi)s [10 right to proceed agaiiiKt that purtion of the undivideJ 
“ iaortgaged prop';rfcy wiiiuh on partition was allotteiJ ti) the appellants, but 
“ he can procued against that p'.ntiou of the undivided property which was 

aiiocted to the mortg'affor-det’eud.iutrf in snbstitntioQ of their undivided 
“ share in the portion mortgaged. ”

A similar view was talcen by Mookerjee and 
Holmw^ood, JJ., in Hakim Lai v. Ram Lai (o). The 
partition in that case was under the Estates Partition 
Act, but the learned Judges observed—

“  It is well settled, as was laid down by tlieir Lordships of the Judicial 
‘ ‘ Gurniuittee iu Bi/jnath v. Ramoodeen (1), that the mortgagee of an 
“ undivided share in joint propn-ty is entitled only to property nllotted on 
“ partition to the mortgagor i£ the partition was fair and equal and is nô
“ vitiated by fraud. "

Tn BJtiip Singh v. Chedda Singh. (1'), the learned 
Judges refei'ring to Biijnath's case (1) observed ;—

“ It iij iinitiaterial wbetl)er the partition was uiade by the revenue 
authorities, or by the Civil Gonrt, or by arbitration or by private arrange- 

“ tnent, and it not necessary that the inortgasee should have been a party 
“ to the partition. It is one <if the incidents of a mortgage of an undivided 

share that the mortgagee cannot follow ins security into the hands of a 
“ CO.sharer of the uiartgagor who has obtained tlie mortgaged share upon 
“ partition Of course, if the partition ia tainted with fraud or if in 
“  making tlie partition the encumbrance was taken into account and the 
“  partition was made subject to the encumbrance, the result; will be 
“  different, but in the absence of fraud or the eircnmstance mentioned above 
“ the mortgagee’s remedy is against the share or property which the, 

mortgagor has obtained under the partition. ”

(1) (I87i) L. R. 1 I. A. 106 ; (3) (1907) 6 C. L. J. 46, 48, 49,
21 W R. 233. (4) (1920) I. L. R. 42 All. o96, 599.

(2) (1893) I. L. R. 20 Calo. 533.

V O L . L I I L ]  C A L C U T T A  SE P JK S . 701
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It is iiiinecessar}'' to consider the effect of a private 
partition, bat it appears to be well settled that the 
principle of Byjnath's case (1) ai3plies to cases of 
mortgages whether the i)artition is under tbe PartitioL

___ Act, or by a decree of the CLvil Court. There is,
C h a t t e h j e a  however, a divergence of opinion as to whether the

A, G, J. pi’incipie applies to a case of lease.
In SJiarat Chunder Burmon v. RurQohindo 

Burm07i (2), the Court had to consider the case of a 
lease lease) granted by-a co-sharer before
partition. The partition was under the Pai*tition Act, 
but the learned Judges, ■ Mitter and Maclean JJ,, 
observed thâ  tbe principle in ByJiiatJis case (]) “ is 
‘̂ applicable to all assignees of any iuterest wliatever.” 
In Jo// Sankari Gupta v, Bharat Chandra Bardhan
(3), the partition was effected under the Estates 
Partition Act, but Maclean C. J, and Banerji J. 
said:—

" But even if section 128 of Bengal Act of 1876 be not applicable to 
the Ciiise, fetiil we tliiuk that, according to the general principles of equity, 

“ the miraa tenure in question, if it was created by defendant No. 7 alone, 
■“  could iiot affect the lands allotted to the share of any other co sharei 
“  upon a partition by tlse Collector, but could hold good only in respect of 
“  lands allotted to the lessor’s share. ”

See also Tarini Kaiito v. Iswar Chandra (4)̂
A contrary view, however, was taken in the case of 

tShaik Khan xili v. Peslonfi Eduljee (5). There, a 
lease was granted in respect of one-third share of 
certain property, pending a suit for partition. Petha- 
ram 0. J. and Eampioi J. observed—

“ At the time when this lease was granted by undivided co-sharers, 
“  they liad a perfect right to grant tiie lease which would cover their 
“ andividod shares, and these sliares were their share.s in the piece of land 
“ included in the lease. I quite fail to see how any subsequent dealing 
“ with the property by partition, subaequent to the creation of the estate,

(1) (1974) L. R. 1 I. A. 106. (3) (1899) I. L. R. 26 Calc. 4:U, 439
(2) (1878) 1. L. R, 4 Calc. 5! 0. (4) (1912; 21 0. L. J.603.

(5) (1896) 1 G. W. N.62.



“ by a leaiie and by a person who had a perfect ri«>]it to create it could I9‘iG
“  have affected the riijht of the lessee.” Niranjan

With great respect for the opinion of the learneci mukhehjee 
Judges, I think that a co-sharer has not a “ perfect 
“ rio’h t i n  dealing with joint property in so far as it D assi.

affects the rights of the other co-sharers. The opinion chatt^,je4

of the learned Judges is opposed to the principle A. C. J.
laid down hy tlie Jadicial Committee in Bi/jnath^s 
case (I), viz., that a co-sharer cannot by pledging his 
share alfect the interest of the other sharers in them.

The ca.se of Shaik Khan All (2) was followed in 
Baiiind'di v. Kailash ( ‘i), where the learned Judges 
Richardson and Onming JJ. observed that—

“ TliG difjerence between the lease and the inortg'age is this, that in 
the ca.se of a lease followed by pos.sessioii of the property deraised the 

‘ ‘ title of the lessee is cornplete, while in tlie case of a mortgage, the iaiid 
“ is merely hypothecated and no title thereto is perfected until the 
“ security is enforced, see B^jnnth Lall (1).”

There is no doubt a difference between the interest 
of a mortgagee and a lessee, as pointed out by the 
learned Judges, but we are unable to hold that there 
is any difference between the mortgage and a lease so 
far as rights of the co-sharers are concerned.

In Freeman on Co-tenancy and Partition, second 
edition, section 199, the jjrinciple is stated as follows—

" A lease or deed by oue tenant in common to a stranger of a porlioii 
“ of tlie joint estate, although voidable hy the co-tenants who do not join 
“ therein, is valid between the parties and against all persons unless so 
“ avoided. If the title of the co-tenant entitled to di.saffirui tlje convey- 

aoc'i becomes vested iu the oue by whom it was executed, the newly 
“  acquired title of this leisor or grantor v̂ iil enure by Ciitoppel to the 
“ benefit of the lessee or grantee. Such a eotiveyance is undoubtedly void,
“  80 far as it undertakes to impair any of the rights of the other eo- 

tenants. It will not justify the grantee in taking exclusive possession 
“  of the part described in hia deed. It will not daprivo the otiier

VOL LIII,] CALCUTTA SERIES. 703

1 (1874) L. R. 1 I. A. 10b, 120. (2) (IS98 1 G. W, N.62.
(3) (1921) 35 a  L. J. 166.
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N s r a n j a s
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SODDAMINl
Da s s i.

( . h a t t e u j e a  
A. G. J.

1926 “ co-tenants of the right to enjoy every part and parcel of tho real estate ;
“ nor can it, to any extent, prejudice or vary their riiiht to a partition o£
“ tlie common property. The grantee is liable to lose all his interest in 
“ the parcel conveyed to him, by its being set off to some other of the 
“ co-teiiaiits upon partition. Bnt althougli the deed does not impair the 
“ rights of the other co-tenants, it by no means fnllows that they may 
“ treat it as void, or entirely disregard it. While falling short of what it 
“ professes to be, it nevertheless operates oa tlie interest of the grantor, by 
“ transferring it to t!ie grantee.’’

The princii>le laid down by the author is similar 
to that eimnciaied by Byjnath’s case (!).

I may refer to the decision of; Fletcher and 
Siiiilber JJ. in Nirmijan Mulcerfi v. Shib Prasad 
Mukerji (2). That case arose out of the very same 
j)ai'titloiL with which we are dealing in the -present 
case, and the question to he considered was to what 
extent, if at all, the x l̂aintiff: was hound by the lease 
granted by the other four co-sharers. The learned 
Judges following ByjnatJis case (I) held that—

“ k person taking an interest from persons who liave an undivided 
“ interest in the property takes subject to the rights of the other co-sliarers 
“  who are not bound by the transaction, namely, that if the property 
“  comes to be partitioned, the rights of the otiier co-sharers not bound by 
“ the lease, as it is in the present case, would not be affected by the grant 
“ of the lease.”

Jt is contended on behalf of the respoiident that it 
was for the plaintiff (appellant) to show that his 
inlerest had been affected, in other words, tliat the 
lease had not been taken into accoant in niakino- the 
allotments on partition. But the plaintlif was allotted 
the disputed land on partition : he had not granted 
any lease. It was, therefore, for the defendant to show 
any equitable circumstances which would render the 
lease binding npon the plaintiff.

I would accordingly answer the question referred 
to the Full Bench in the negative.

(1) (1874) L. R. 1 I. A. 106. (2) (1917) S. A. 384 of I9l3 
(Unrep.)



W almsley J. I agree. ^
T X TGUMING J. 1 a lso  a ^ r a e .  M u k h e r j e e

Page J. I have liad the advantage of reading the Soo%\mini
”  D assi

iudgment of the learned Acting Chief; Justice, and I 
agree that a negative answer shonld b3 given to the 
question refer red to the Fall Bench.

Oh a k r a y a r t i  j .  The question referred to the 
Poll Bench runs as follows—

“ Whether a person to whom a parcel of land has been allotted by a 
decree for pavtitiou of a Civil Court tai'cea it subject to a permanent 

“ lease granted by his former co-owners without liis concurrence when the 
“ laud was the joint property of all the co-sharers

The principle that the interest of a co-sharer in a 
joint property is not affected by a mortgage created 
by another co-sharer and tlie charge so created on 
partition falls uj)on the land exclui^ively allotted to 
the share of the co-sharer who created such charge, 
has been laid down by the Judicial Committee in the 
case of Byjnalh v. Hamoodeen (1) and the question 
here is, does the same principle apply to other encum
brances created by a co-sharer, namely, a grant of a 
permanent tenure by him. On principle, there seems 
to be no distinction. The principle laid down in the 
case above cited has been recognized by tbe Legisla
ture in section 99 of the Estates Partition Act so far 
as under-tenures are concerned. The encumbrance so 
created is transferred to the lands which fall on a 
partition to the grantor of such tenures.

In my opinion whether the partition is eJffeeted by 
the Collector or the Civil Court, the same equitable 
principles are applicable,

The co-sharer who granted no permanent tenure 
parts with his unencumbered rights in the lands

VOL. LIIL] C A L O U 1TA SERIES. TOo

(1) (1874) L. R. 1 1. A. 106 ; 21 W. R. 233.
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10-26 wliicli fall into the exchisive allofcinent of bis 
co-sliarer who granted the lease, and it is onlj^

V.
SOTJDAIUNI

I 'A S S I .

Chakra- 
V A R T I  J.

mukhei'jbe jiist that the lands whicli lull to him in entirety 
should be lands unencumbered, as was his share, wlien 
the lands were joint. The grantee of sncli a teniire 
cannot justly complain of sucli transfer, because lie 
took the tenure subject to the right of the other 
C0"sliarer to a jast and equitable partition. I liave no 
liesitation, tlterefore, in following the case of Joy 
Saiikariv. Bharat (1) and I, therefore, answer the 
question referred to the Full Bench iu the negati ve.

Ch a t t e e j e a  a. C. J. The result is that the appeal 
is allowed, and the decree of the Ooart of first instance 
restored.

B. M. s. Appeal allowed.
(1) (1899) I. L. R 26 Calc. 434,

1926

March 9.

A P P E L L A T E  CRIMINAL.

Before 0. G. Gliose and Duval JJ.

BATASI MONI DASI
V.

EMPEROR.*
Evidence— Adrimuhility— Cooahie dealing urithout license—Statemctits o f 

accused persona to Exciae Officers after arrest and detention in the Exc/m 
harnicls— Oji'nnon o f wiinest; as to m adCiiaed. heiny a rejnited dealer 
in cocaine—Propriety o f  exainrni?tg search icitnesacs at the trial— Con
sideration ( f  e.vtnv/u'ous matters in determining neidence —Im^irojier am- 
diict o f the proseentiou—Eveiae Act {V  o f 1901)), s. 46.

Htateiiieni's by tlie accused [o Excise officers, made at tlje Excise 
barracks aft<!r arrc-st and detention, held iiuuliiiissiiilu as not beiir̂ ; 
voluntary.

’"Criminal Appeal No. 759 of 1925, Hgaiuxt the order iif Mr. E. Keays. 
AddidoHit! Chief Pre.sidency Magistrate, Calcucta, dated Nov. 10, 
1925,


