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FULL BENCH.

Before N. R. Chatterjea A. C. J., Walmsley, Cuming, Page and
Chakravarti JJ.

NIRANJAN MUKHERJEE
V.
SOUDAMINI DASSI*,

Partition—Pu~tition by Civil Court— Permanent lease granted by some
but not all co-sharers before parvtition, if a co-sharer, to whom land is allotéed,
talkes it subjeci to the lease— Gleneral principle of co-shavers dealing with
Joint property—Mortgages— Estates Partition Act (Beng., V of 1897), 5. 99.

A person to whom a parcel of land has Leen allotted by a decrce for
partition of a Civil Court, does not take it subject to a permanent lzase
granted by his former co-owners without his concurrence when the land
was the joint property of all the co-sharers.

The general principle is that a co.shurer in joint property capnot by
dealing with such property affect the interest of the other co-sharers
thervein,

The principle 6f Byjtwoth Lall v. Ramoodeen (1) applies fo a case of
lease.

Hem Chunder Ghose v. Thakomoni (2), Hekim Lal v. Ram Lal(3),
Bhup Singh v. Chedda Singh (4), Sharat Chunder Burmon v. Hurgobindo
Burmon (5), Joy Sankari Gupta v. Bharat Chandra Bardhan (6) and
Tarini Kanto v. Iswar Chandra (7) referred to.

Shaik Khan Ali v. Pestonji Eduljee (8) and Bainadd: v. Kailash (9)
overruled,

“Fuit Beneh Reference No. 2 of 1925 in Appeal from” Appellate Decree
No. 2242 of 1922

(D (1874) L. R. 1 I. A. 106 (5) (1878) I. L. R. 4 Calc. 51¢.
21 W. R 243, (6) (1599) I. L. R. 26 Calc, 434,

(2) (1893) L L. R 20 Cale. 523. (7) (1912) 21 C. L. J. 603.

(3) (1907, 6 C. L. J. 46, 48, 49. (8) (1896) 1 C. W. N. 62.

(4) (1920) 1. L. R. 42 AJL 596, 599. (9} (1921) 35 C. L. J. 1G¥.



VOL LIIL] CALCUITTA SERIES.

SECOND APPEAL by Niranjan Mukherjee and after his
death by his heirs and legal representativés, plaintiffs,
against Soudamini Dassi, and after her death against
her heirs and legal representatives, the defendants.
This Reference arose out of a suit for possession.
The plaintiff bad a 1th share in the disputed land and
his co-sharers had the remaining £th share. The latter
granted & permanent lease in respect of their shares
to the defendant. The plaintiff brought a suit for
partition in the Civil Court, and the disputed land
was allotted to him. He then brought a suit against
the defendant for possession. The question arose as
to whether the land would be taken subject to the
permanent lease granted before the partition. The
second appeal came on for hearing before Cuming and
B. B. Ghose JJ. who made the following Reference to
. the Full Bench :—

“ The suit ont of which this appeal arises was bronght for khas pos:es-
“sion of a piece of homestead land on ejectment of defendant No. 1 after
“ service of notice to quit. The facts on which the question of law which
““ arises for decision in this appeal may he shortly stated thus: The land
“in dispute along with other properties velonged to one Kshetra Mohan
*“ Mukherji and his co-sharers, Kshetra Mohan being entitled to 1-5th share
“of the who'le. He died leaving his childless widow Tripura Sundari as
“his hieir. Duringher lifetime her co-sharers who had a 4-5ths share in Lhe
“property granted a mokarari mourashi lease of the land in suit to one
“* Dina Nath Mukherji by accepting a kabuliat executed by the tenaut,
* dated September 30, 1891. Tripura Sundari died some time in 1904
* Plaintiff inherited the properties as the reversionary heir of her lusband.
“ Defendant No. 1 obtainsd by assigninent the interest of Dina Nath in
“the lang in dispute. Under a decree for partition by a Civil Court in a
‘“ partition suit between the plaintiff and bis co-sharers the disputed land
*along with other lands, wasallotted co the plaintiff. It has been fonnd by
“the Court of Appeal below thal neither Tripura Sundari nor the plaintiff
“ had grauted or acknowledged the motarari mourishi vight of the tenant
“in the land. The question then arises as to whether the plaintift obtained
“the laud in dispule ou its being allotted to him by the decree in the
“ partition suit, subject to the permanent lease granted by Lis former
“ co-sharers or not. The trial Court decided in favour of the plaintiff,
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“relying on an unreported decision of the High Court. On appeal by the
“ defendant, the Subordinate Judge bas held that the plaintiff is bound by
““the lease and has disinissed the suit. The plaintiff appealed to this Court,
‘*and he being dead his representatives were substituted on the record.

“ 1t is contended on behalf of the appellants that they are entitled to
“the land allotted to their predecessor free from the mokarari iuterest
“ereated om the land Dby the former co-sharers of their predecessor.
“‘ Reliance has been placed on the general principle of equity which was
“given effect to by the Privy Council in the case of Byjnath Lall v.
* Ramoodeen (1) which was a case of a mortgage by a co-owner of joint
“ property. Their Lovdships say :(—'It is, therefore, clear tlLat the
“mortgagor had power to pledge his own undivided share in theee villages ;
“buot it is also clear that he could not, by su doing, affect the interest of
¢ other sharers in them, and that the persons who took the sccurity {ook
“ it subject to the right of those saarers to enforce a partition, and theve-
“by to convert what was an undivided share in the whole into a defined
 portion held in severalty.” Their Lordships were further of opinion
“that the mortgagee had not only the right to accept what had been
“ allotted to bis mortgagor but that was, jn the circmmstances of the case,
‘“his sole right, and that he could not successfully have sought to charge
“any other parcel of the estate in the hands of any of the former )
*“ go-owners. This principle of equity was applied to the case of a lease
“by aco-owner in Joy Sorkari Gupta v. Bharat Chandra (2) and in
** Tarini Kanto v Iswar Chandra (3). Inthose cases the partitions were by
“ the Cullector under the Estates Partition Acts, but it is contended that
¢ the decisions turned upon the principle of equity recognised in Byjnath's
“ease (1) and not on any special provisions of the diffcrent Partition Acts.
“TLastly, the unreported decision in Niranjan Mukerji v. Shib Prasad
“ Mukeri (4) is relied on in support of the appellants’ contention. That
“ case reluted to annther piece of land appertaining to the same estate
“asthe land in the preseut case, and depended upon the effact of
“{lie same partition decree as in this. There is absolutely mo distinction
“ petween that case and the present case., On the other hand, the
“principle in Byjratl’s case {1} was wnot applied to the case of a
““lease in Shaik Khan Ali v. Pestonfi Eduljee (8). This case was distin-
“gnished in the case of Joy Senkaeri (2) on the ground that the
“partition in Shaik Khan A4l's case (5) was by the Civil Court.
“There does uot, however, seem to be any distinction on principle where

(1) (1874) L. R. 1 L A, 106 ; (3) (1912) 21 C. T. J. 603,
91 W. R. 933, (4) (1917) 8. A. 384 of 1913 (Unrep.)
(2) (1899) 1. L. R. 25 Cale. 434, (8)(1896) 1 C. W. N. 62.
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“the special provisions of the Estates Pactition Aet does net come
“into play. Shail Khan Al's case (1) was followel in  Bainaddi
“o, Kailash (2) in which also a distinction is made between the
“ case of alease and a mortgage. [t may be poiuted ont that the principle
“in Byjnail’s case (3) has been applied, where there has beeu a partition
“noder a decree of the Civil Court, in the case of a mortgage by a
Y co-owner. See Hem Chunder Ghose v, Thakomoni (4).

“ It would thus appear that there is a clear conflict of decizions in this
“Court as to the application of the rule of mquity in Byjrath’s case (3)
“to the case of a lease granted by a co-owuner, particnlarly between
' Niranjan Mulerji v. 8hib Prasad Mukerfi (5) mentioved abevs and the
cases Shail: Khan Al v. Pestonji Eduljee (1) sud Bainaddi v. Kuailash
“(2) which question reqnires decision by a Full Bench.

‘* Another small pojnt arzued by the appellunt is that the Subordinate
“Judge is wrong in dismissing the whole snit, The plaintiff beeame the
“owner of the entire land by the partitinn decree. 1f the mobarari lease
*“is held binding on bin to the extent of 4-5th share, he is eutitled to joint
' possessiun with the defendant No. 1 tothe 1-5th share to which the
¢ defendant had no permanent right. This proposition is not contested by

the learned advocabe wlo appeared for the respondent,

* The question referred to the Full Bench is—

““ Whether a person to whom a parcel of land has been allotted by a
“decree for partition of a Civil Coart takes it subject to a permanent lease
“granted by his former co-owners without his concurrence when the land
“was the joiut property of ali the co-sharers”

“If it is answered in the negative, plaintiff will be entitled to a decree
“ for ejectwent for the entire land.  If answered in the affirmative, t),®
‘* question whether he is entitled to joiul possession of 1-5th share wiil
“arise. The appeal being from an appellate decree is referred for fina)
* decistun to the Full Bench.”

Dr. Dwarka Nath Milter (with him Bubu Narayan
Chandra Kar), for the appellants, contended that
the appellants are entitled to the land allotted to
their predecessor free from any encumbrance upon
the land vested by the former co-gsharers of their
predecessor. Referred to Article 199, Freeman on
Partition, 2nd Ed., p.273. The principle laid down
(i) (1896) 1 C. W. N. 62. (3) (1874) L. R. 1 1. A. 106 ; 21 W. R. 233

(2)(1921) 35C. L. J. 166, (4)(1893) . L. R. 29 Cale 533,
(5) (1917) S. A. 384 of 1913 (Uarep.).
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in Byjnatl’s case (1) applied to this case. Relied
on Sharat Chunder Burmon v. Hurgobindo Burmon
(2), Hem Chunder Ghose v. Thakomoni (3), Joy
Sankari Gupta v. Bharat Chandra Bardhan (4),
Toring Kanto v. Iswar Chandra (5), Hakim Lal v,
Ram Lal (6), Bhup Singh v. Chedda Singh (7),
Hyuni Raghavacharyulu v. Epuri Govindasnri (8),
Midnapur Zamindary Company, Limited v. Naresh
N&myan Foy (%) and Niranjan Mikerji v. Shib
Prasad Mickeryi (10). Cases against the appellunts:
Shaik Khan Al v. Pestongi Eduljee (11) and Bainaddi
v. Kailash (12, Referred to section 99 of the Hstates
Partition Act, ss. 44 and 111 {¢) of the Transfer of
Property Act. Submitted that the question should
be answered in the negative.

Mr. Kshitish Chandra Chakravarty (with him
Babu Panchanon Ghoshal and Babw Beroj Molan
Majumdar), for the respondents, contended that
the plaintiffs upon the facts failed to show that
the partition wss inequitably made. The facts in
the present case are distingnishable from those in
Byjnath’s case (1). Here the lease was long before
partition. In Byjnatl’s case (1) the partition was
subsequent to the nzortgage. The plaintifls must prove
that their rights have been affected. ** He who seeks
“equity must do equity.” Relerred to Freeman on
Partition and submitted that the plaintiffs must
prove that tehy have Deen prejudiced. Referred to
Joy Sankari Gupta v. Bharat Chandra Bardhan (4)

() (87T L. R. 1L A. 106 (7) (1920) 1. L. R. 42 AL 596, 599
21 W. R. 233. (8) (191 7) L L. R. 41 Mad. 1068.

(2) (1878) 1. L. R 4 Cale. 510. (9) (1924) L. R.51 1 A. 293,

(3) (1893) T. L. 2. 20 Calc. 533, (10) (1917) §. A. 384 of 1913

(4) (1899) L. L. R. 26 Cale. 434, (Unrep.).

(5) (1912) 21 C. L. J. 603. (11) (1396)1 C. W. N. 62,

(6) (1907) 6 C. L. J. 46, 48, 49.  (12) (1921) 35 C. L. J. 156,
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Hem Chunder Ghose v, Thakomoni (1), Sharat
Chunder Burmon v. Hurgobindo Burmon (2),
Midnapur Zamindary Company, Limited v. Naresh
Nurayan Roy (3), EKywnt Raghavacharyulin .
Epuri Goindasari (4) and Zarini Kanto v. Iswar
Chandre  (5). There is no distinction between a
lease and o mortgage. The Collector’s Court is not
a Court of Equity but a Civil Court is a Court of
Equity where all matters ars considered. As the
present case is a case of Civil Court partition and a
lease, the principles laid down in Shaik Khan Ali v,
Pestongi Eduljee (6), Bainaddi v. Katlash (7) and
Niranjoen  Mukerji v. Shib  Prasad Mukerji (8)
applied to this case. Referred to Macpherson on
Mortgage, 6th Ed., p. 120,
Dr. Dwarka Nath Mitter, in reply.
Cur. adv, vull,

CHATTERIBA A. €. J. The question referred to
the Full Bench is:—

* Whetlier a person to whom a parcel of land has been allotted by a decree
* for partition of a Civil Jourt takes it subject to a permanent lease granted
“Dy his former co-owners withoat his concuwrrence whean the land was the
“Joint property of all the co-sharers.”

The plaintiifs’ predecessors-in-title had 1-3th share
in the land in dispute along with other properties.
His co-shavers who owned the remaining 4-5th share
granted a permanent lease in respect of their shares
to the defendants’ predecessors-in-title. The plaintiff
brought a suit for partition in the Civil Court, and the
disputed land was allotted to him in his share on

(1) (1893) L. L. B. 20 Cale. 533, (8) (1912) 21 C. L. J. 603.

{2) (1878) I. L. . 4 Cale. 510, (6) (1896) 1 C. W. N. 62.

{3) (1924) L. R. 51 L. A, 293. (7) (1921) 35 C. L. J. 168.

(9 (191 L L. B 41 Mad. 1088, (8) (1917) S. A. 384 of 1918 (Un-
rep.).
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partition. He then brought a suit for ejecting the
defendant after gservice of notice to quit. The defence
was that the plaintiffs’ predecessors-in-title also had”
granted the lease, but the finding is against the
defendant. 1t is not disputed that the plaintiff is
entitled to joint possession in respect of 1-5th share
and the question for consideration ag stated above is:
whether the land is subject to the permanent lease
granted by the co-sharers owning the 4-5th share
before the partition.

The general principle is that a co-sharer in joint
property cannot, by dealing with such property, affect
the interest of the otlier sharers thevein. In thecase of
Byjnath Lall v. Ramoodeen (1) there was a morfgage
of an undivided moiety in some villages forming a
joint and undivided estate. Their Lordships
observed :—

Y Ju is, therefore, clear that the mortgagor had power to pledge his own
* undivided ehare in these villages; but it is also clear that he could not
“by so doing affect the interest of the other sharers in them, and that the
** person who took the sccurity took it subject to the right of those sharers

“ to enforce a partition and thereby to convert what was an undivided share
“of the whole into a defined portion held in severalty.”

It is true that in that case it was the mortgagee,
who was seeking to enforce his remedy not against
the property mortgaged to him, but against property
which had been allotted to the mortgagor on partition
in substitution of the mortgaged property. Buat their
Lordships held not only—

“ That he has a right to do so, but that in the circumstances of the case
“ il was his sole right, and that he could not successfully have songht te

“ charge any other parcel of the estate in the Lands of the former co-
¥ sharers 7.
.

The principle of Byjrnath’'s case (1) has been
applied to a number of cases relating to mortgage.

(1) (1874) L. R. 1 1. A, 106 ; 21 W. R 233.
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The partition in Byfnath’s case (1) was nnder Regula-
tion XIX of 1814, but the equitable principle enunciat-
ed has heen applied to a ecase in which the puartition
was made by a Civil Court. See Hein Chunder (Ghose
v. Thalkomont (2). The learned Judges in that case
observed :—

“ In the absencs therefore of any fraud in effecting the pactition, the
“plaintif hes no right to proceed agaiust thab purtion of the undivided
“amortgaged prapsrty which on partition was allotted to the appellants, bug
“ he can proceed against that puition of the nndivided property which was
“allotted to the mortgagor-defendants in substitutivn of their undivided
*share in the portion mortgaged.”

A similar view was taken by Mookerjee and
Holmwood, JJ., in Hakim Lal v. BRam Lal 3). The
partition in that case was under the Estates Partition
Act, but the learned Judges observed—

“ Tt is well settled, as was laid down by their Lordships of the Judicial
* Comnnittee iu  Byjuath v. Ramnodeen (1), that the mortgage: of an
“undivided share in joint property is entitled only to property allottad on
% partition to the mortgagor if the partition was fair and equal and is uol
“yidated by frand. ”

In Bhup Singh v. Chedda Singh (4, the learned
Judges referring to Bujnath’'s case (1) observed :—

“1t iy fmmateria] whether the partition was made by the revevue
* authorities, or by the Civil Court, or by arbitratiou or by private arrange-
“ment, and it is not necessary that the mortgagee should have beena party
 to the partition. It is one of the incidents of a mourtgage of an nndivided
* share that the mortgagee cannot follow his security into the hands of a
* go.sharer of the mortgagor who has obtained the mertgaged share upon
* partition  Of course, if the partition is tainted with fraud or if in
“making the partition the encumbrance was taken into account and the
 pactition was made subject to the encumbrance, the result will be
“ different, but In the absence of frand or the circumstance mentioned above
“the murtgagee's remedy is against the share or property which the
“ mortgagor has oblained under the partition. ™

(1) (187H L. R, 1 1. A, 106 ; (3) (1907) 6 C. L. J. 46, 48, 49,
21 W R. 233. (4) (1920) I. L. B. 42 AL 596, 599.
(2) (1893) 1. L. R. 20 Cale. 533.
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It is unnecessary to consider the effect of a private
partition, but it appears to be well settled that the
principle of Byjnatl’s case (1) applies to cases of
mortgages whether the pavtition is under the Partitiov
Act, or by a decres of the Civil Court. There is,
however, a divergence of opinion as to whether the
principle applies to a case of lease.

In Sharat Chunder Burmmon v. Hurgobindo
Burmon (2), the Court had to consider the case of a
lease (mokarart lease) granted by -a co-sharer before
partition. The partition was under the Partition Act,
but the learned Judges, Mitier and Maclean JJ.,
observed that the principle in Byjnath’s case (1) “is
“applicable to all assignees of any interest whatever.”
In Joy Sankari Gupta v. Blharal Chandra Bardhan
(8), the partition was effected under the Estutes
Partition Act, but Maclean C. J. and Banerji J.
said :— '

* But even if section 128 of Bengal Act of 1876 be not applicable to
“the case, etill we think that, according to the general principles of equity,
“the miras tenure in gquestion, if it was created by defendant No. 7 alone,
“gould not affect the lands allotted to the share of any other co sharer

“ upon a partition by the Collector, but could hold good only in respeet of
*lands allotted to the lessor’s shave.”

See also Tarini Kanto v. Iswar Chandra (4).

A contrary view, however, was taken in the case of
Shailk Khan Ali v. Pestonji Eduijee (5). There, a
lease was granted in respect of one-third share of
certain property, pending a suit for partition. Petha-
ram C. J. and Rampini J. observed—

‘* At the time wheu this lease was granted by undivided co-sharers,
“they had a perfect right to grant the lease which would cover their
“ nndivided shares, and these shares were their shares in the piece of land
“included in the lease. I quite fail to see how any subsequent dealing
“ with the property by partition, subsequent to the creation of the estate,

(1) (1874) L. R. 1 L. A. 106. (3) (1899) 1. L. R. 26 Cale. 434, 439
(2) (1878) I. L. R. 4 Cale. 510. (4) (1912;21 C. L. J.603.
(6) (1896) 1 C. W. N, 62.
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“by a lease and by a persos who had a perfect right to ereate it could
“have affected the right of the lessee.”

‘With great respect for the opinion of the learned
Judges, 1 think thata co-shaver has not a * perfect
“pight” in dealing with joint property in so far as it
affects the rights of the other co-sharers. The opinion
of the learned Judges is opposed to the principle
laid down by the Judicial Committee in Byjnath’s
case (1). viz., that a co-sharer cannot by pledging his
share affect the interest of the other shavers in them.

The case of Shailk Khan Ali (2) was followed in
Bainoddi v. Kailash (3), where the learned Judges
Richardson and Cuming JJ. observed that—

“ The difference between the Jease and the mortgage is this, that in
“the case of a Jease followed by possession of the property demised the
“ title of the lesses is complete, while in the case of a maortgage, the land
*{s merely hypothecated and no title thereto is perfected uutil the

“ security is enforced, see Byjnath Lall (1)

There is no doubt a difference between the interest
of a mortgages and a lessee, as pointed ont by the
learned Judges, but we are unable to hold that there
is any difference between the mortgage and a lease so
far as rights of the co-sharers are concerned.

In Freeman on Co-tenancy and Partition, second

edition, section 199, the principle is stated ag follows—

“ A lease or deed by oue tenant in common to a stranger of a portion
“* of the joint estats, althouglk vuidable by the co-tenants who do not jein
“therein, iz valid helween the partizs and agaiust all persons unless so
“avoided. IE the title of the co-tenant entitled to disaffirm the convey-
“aper bucomes vested in the oue by whom it was executed, the newly
* acquired title of this lessor or grantor will enure by estoppel to the
* benefit of the lessee or grantee. Such a conveyance is undoubtedly void,
“go far as it undertakes to impair any of the rights of the other co-
“tenants. It will not justify the grantee in taking exclusive possession
“of the part described in his deed. It will not deprive the other

1 (1874) L. R. 1 L 4, 100, 120, (2) (1896 1 C. W. N, 82,
(3) {19213 85 C. L. J. 166.
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“ co-tenawnts of the right to enjoy every part and parcel of the real estate ;
¥ nor can it, to any extent, prejudice or vary their right to a partition of
“ the comwon property. The arantee is liable to lose all his interest in
“ tlie parcel conveyed to hiw, by its being set off to some other of the
* co-tspants npou partition. Bnt althongh the deed does not impair the
“rights of the other co-tenants, it by no means follows that they may
“treat it as void, or entirely disregard it. While falling short of what it
“ professes to be, it nevertheless operates on the interest of the grantor, by
“ transferring it to the grantee.”

The principle laid down by the author is similar
to that enunciated by Byjnath’s case (1).

I may refer to the decision of Fleteher and
Smither JJ. in Nuranjan Mukerji v. Shib Prasad
Mulersi (2). That case arose out of the very same
partition with which we are dealing in the present
case, and the question to be considered was to what
extent, if at all, the plaintiff was bound by the lease
granted by the other four co-sharers. The learned
Judges following Ryjnath's case (1) held that—

A person taking an juterest from persons who have an undivided
“intercst in the property takes stbject to the rights of the other co-sharers
“who are pot bourd by the transaction, namely, that if the property
“eomes to be partitioned, the rights of the other co-sharers not bound by

““the lease, as it is in the present case, would not be affected by (he graut
‘ot the leage.”

Jt is contended on behalf of the respondent that it
was for the plaintiff (appellant) to show that his
interest had been affected, in other words, that the
lease had not been taken into account in making the
allotments on partition. But the plaintiff was allotted
the disputed land on partition: he had not granted
any lease. It was, therefore, for the defendant to show
any equitable circumstances which would render the
lease binding upon the plaintiff.

I would accordingly answer the question referred
to the Full Bench in the negative.

(1) (1874) L. R. L 1, A. 106 (2) (1917) S, A. 384 of 1913
‘ (Uorep.)
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Pagr J. I have had the advantage of reading the S"S%ﬁg”“
judgment of the learned Acting Chief Justice, and I
agree that a negative answer should b2 given to the
question referrved to the Full Bench.

CHARKRAVARTI J. The question referred to the
Full Bench runsg as followsg—

* Whether a person to whom a parcel of land has been allotted by a
© dacree for partition of a Civil Court takes it subject to a permanent
“Jlease granted by his former co-owners without his coneurrence when the
“land was the joint property of all the co-sharers ™.

The principle that the interest of a co-sharver in a
joint property is not affected by a mortgage created
by another co-sharer and the charge so created on
partition falls upon the land excluvively allotted to
the share of the co-sharer who created such charge,
has been laid down by the Judicial Committee in the
case of Byjnath v. Ramoodeen (1) and the question
here ig, does the same principle apply to other encum-
brances created by a eo-sharer, namely, a grant of a
permanent tenure by him. On principle, there seems
to be no distinction. The principle laid down in the
casa above cited has been recognized by the Legisla-
ture in section 99 of the Estates Puartition Act so far
as under-tenures are concerned. The encumbrauce so
created is transferred to the lands which fall on a
partition to the grantor of such tenures.

In my opinion whether the partition is effected by
the Collector or the Civil Court, the same equitable
principles are applicable.

The co-sharer who granted no permanent tenure
parts with his unencambered rights in the lands

(1) (1874) L. R. 1 1. A. 106 ; 21 W. R. 233,
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which fall into the exclusive allotment of bhis
co-sharer who granted the lease, and it is only
just that the lands which full to him in entirety
should be lands unencumbered, as was his share, when
the Jands were joint. The grantee of such a tenure
CANNOE jusﬂy complain of such transfer, because he
took the tenure subject to the right of the other
co-shaver to a just and equitable partition. I have no
hesitation, therefore, in following the case of Joy
Sankari v, Bharat (1) and I, therefore, answer the
question referred to the Full Bench in the negative.

CHATTERJEA A, C.J. The result is that the appeal
is allowed, and the decree of the Court of first instance
restored.

B. M. 8. Appeal allowed.
(1)(1899) 1. L. R 26 Calc. 454.
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