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APPELLATE CIVIL.

Before Suhravardy and Page JJ.

PITAMBAR JANA
e
DAMODAR GUCHAIT»

Limittivn—Exzecution of desree—Application relurned fo deeree-holder for
minur wmissions, whether saves limdation in respect of a subsequent
application—Limdtation det (LX of 1908), Schednle I, Art, 182 (5)—
il Procedure {adz (Aet Vof 1908)Y O, XX, re, 11-—14,

Ou May 290, 1918 the paiutiff decres-bolder obtained a preliminary
mortguge deerce.  The defendant judgment-debtor preferred an appeal
to the High Court, which was tinally dimissed on May 18,1922, During
the pendency of this appeal, the decree-holder obtaived a final decree
on Augnst 20, 1920, As the decision of the High Cowt in the appeal
agaiust the preliminary decree by the judginent-debtor was prononuced
subsequently to the flual decrce the decree-liolder made an application
for a fresh final decree which was dismissed on Aangust 25, 1923 vu
the ground that the fual decree had already been passed. On the same
date the decree-holder applied for execution of the final decree, aud
appealed agaiust the order refu<dng the applicativn for a fresh final
decree.  That appeal was Hvally dismiss-d by the High Court on Augnst
23,1924, August 20th to Augnst 24th 1933 were dies non. The application
for execution filed by the decree-holder on  August 23, 1928 was
returned to him on account of some minor omissions with liberty to
refile it within 10 days. On Juoe 28, 1024 a fresh application for
execution was made giving all the requived particulars, and the applica-
tion of Augnst 25, 1093 was also filed with it. The latter application
was again returned as a fresh application had been filed.  Oun an objection
being taken by the judgment-debtor that the application filed on June
28, 1924 was barred by limitation asit was preferred more than 3 years
after the final decree was passed on Angust 20, 1920 :—-

# Appeal from Appellate Order No, 209 of 1025, against the order of
P. E. Cuniade, District Judge of Midpapore, dated Feb. 16, 1923,
reversing the order of K. P. Bagehi, Munsif of Tamluk, dated Nov. 24,
1924,



VOL. LIIL] CALCUTTA SERIES.

Held, that as the application by she dasres-liddder of Awgust 23,
1923 was a valid application, the applivation made on Juue 28, 1024 was
made within time.

Per Stugawanoy J, The expressivn ©in aceordance with law 7 o
Artiele 182 (3) should be taken to mmean that the application thongh
defective in some particulars was one upon which exeontion eouli lawfuily
be orderad.  If the omisslons were such as to make it fmpossivle for  the
Caurt to lssue exvention upon ity it sheald bz held that sueh an application
was sot in accordanes with law,

Kifayat 41 v. Run Singh (1), Piv Jule v, Pir Jude (2) and other
cases veferred to sud diseussed,

Per Pase J. Where an application for execution in substautiad com-
pliavee with the law is preferved to the Court, such an application will he
effectual to stay the progress of lmitation whether the Court adwits, or
rejects, or returns the applicativg, or alluws such application to be ameunded.

Balkisker v, Bedmati Koer (3), Rama v. Varada (1) and other cases
veferred to and discussed,

This MISCELLANEOUS APPEAL arose out of an appli-
cation for execution of a decree. The Munsif held that
the application for execution was not barred by limi-
tation. The District Judge held that the application
of August 25, 1923 nof being in accordance with
luw the present application was time-barred.

Mr. 8. C. Maity (with him Babw Tridid Nath Boy
and Babu Purna Chandra Mulkherfi), for the appel-
lant, contended that ag the application for execution
of Aungust 25, 1923 was in substantial compliance
with the provisions of Article 182 (5) of the Limitation
Act, the application which was made on June 28,
1924 was within time.

Babw Santosh Kuwmar Pal, for the respondents,
contended that the application for execution filed on
June 28, 1924, was barred by limitation since it was

{1)(1885) I. L. R, 7 AlL 350, (3) (1892) L. L., B. 20 Cake. 388
(2) (1882} L L. K. 6 Bom. 6x1. (4) (1892) 1. L. R. 16 Mad. 142,
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more than 8 vears after the final decree was passed ¢
August 20, 1920. Inasmuch as the application whic.
was mate on August 25, 1923 was not in the fm;gy
required by luw, for the purpose of limitation it should
be regarded as not having been made at all.

STHRAWARDY J. This appeal raises a question
relating to limitation and the law on the point may
safely be said to be still in a nebulous state. It is
necessary tostate some facts on which the considera-
tion of the question turns. The decree-holder (the
appellant before us) obtained a preliminuary decree
upon a mortgage in his favour on the 29th May 1918.
The judgment-debtor defendant appealed and his
appeal was finally dismissed by this Court on the 18th
May 1922, During the pendency of the appeal in
this Court the plaintiff decree-holder applied for and
obtained the final decree on the 20th Angust 1920. Asg
the decision of the High Court in the appeal against
the preliminary decree by the defendant was pronoun-
ced subsequent to the final decree the plaintiff made
an application for a fresh final decree which applica-
tion wuas dismissed on 25th August 1923 on the ground
that the final decree had already been passed. On the
same date, viz.,, the 23th Auguss 1928 the plaintiff
decree-holder presented an application for execution
of the final decree and thereafter appealed against the
order refusing to draw up a fresh final decree. That
appeal was finally dismissed by this Court on the
23rd Augnst 1924, The application for execution filed
by the decree-holder on the 25th Aungust 1923 was
returned to him on the ground that there were
omissions in the application, first, with regard to the
amount of interest to which the decree-holder was
entitled to in column 7 and, secondly, with regard
to the amount of costs which the decree-holder was
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entitled to in column § in the form used for applica-
tion for execution of decress—heing form No. 6,
Appendix  E. Civil Procedure Code. The order
recorded on the buck of the petition was “ Returned
to be refiled within 10 days after necessary correc-
tion.” It appears that the applicadon returned to the
decree-holder was not refiled after the necessary cor-
vections within the 10 days allowed by the above
order. On the 28th June 1921 a fresh application wus
made giving all the necessury particanlars and the
application which was presented by the decree-holder
on the Zith August 1923 was also filed along with it_
Un the application of the 25th August 1923 which was
refiled the following order was recorded: * The pre-
vious application for execution is not necessary asa
fresh one has been filed. Return.,” On these facts
objection was taken on behalf of the judgment-debtors.
that the application for execution filed on the 28th
June 1824 was barred by limitation since it was more
than three yvearg after the finul decree was passed
on the 20th August 1920. It was maintained on

behalf cf the decrec-holder that the application for

execution of the 25th August 1923 was valid to save
limitution. It is not disputed that this application
was in time, the Court being closed from 20th {o 24th
Auguast 1923, The Munsif in the Execution Court
heid that the present application for execution was
not barred by limitation. The learned District Judge
of Midnapur on appeal reversed the decision of the
Munsif and held that the application eof the 25th
August 1923 not being a proper application the
present application is time-barred.

The decree-holder appeals and on his behalf it is
argued that the view of law taken by the learned
District Judge is erroneous. The only question that
arises for consideration is whether the application by
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the decree-holder of the 25th Auguss 1923 was an
application in accordance with law, under Avticle 182(8)
of the Limitation Act, Theve is wide divergence of
view of the Indian Courts on this matter. The High
Court of Allubabad in the case of Kifuyat Ali v. Ram
Stngh (1) held that when an application is presented
and returned to the deerse-holder and not filed within
the time allowed by the Court after the necessary
amendments, it must be taken on the analogy of
section 374 of the Code of 1882 (corresponding to Order
XXIIT of the Code of 1908) that there was no application
presented for execution and that refiling after neces-
sary amendment after the time allowed must be taken
as of no avail. The Bombay High Court in the case
of Pir Jade v. Pir Jade (2) held that when an applica-
tion iy filed by the decree-holder and withdrawn
with leave to file a fresh application, it must be taken
that no application for execution was made by the
decree-holder and that the application s0 made and
withdrawn was not an application for execution,
The Madras High Court has consistently taken a view
which cannot be said to be uniform with the view
taken by the Allahabad High Court. In Rama v.
Varada (3) that Court following its earlier decision
in Bama Nadayn v. Perintambi (4) held that anapplica-
tion for execution if defective in matters which cannot
be said to be material or substantial should be consi-
dered to be an application in accordance with law.
The same view was taken by that Court in Ramayyam
. Kadir Bacha Sahib (5) and Natesa Pilloi v.
chmwpnlltza Pillai (6). In this Court the view upon
this question has not been always consistent. The
question should be approached from two standpoints.
1) (1885) 1. L. B. 7 All. 359, (4) (1883) L. L. R. 6 Mad. 250.
{2) (1882) L L. K. 6 Bow. 881, (5) (1907)T L. R 31 Mad. 68.
3) (18492) L L. R 16 Mad, 142, (5) (1916) 1. L. R, 40 Mad. 949,
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In the (rst place it has to be considered whether an
application returued to the decree-holder under Order
XXI, rule 17 for amendment and not filed within the
time allowed by the Court can be taken to be an
application for exeention ut all, In the second place,
it has to be considered whether an application which
hus been rvightly or wrongly returned to the decree-
Jholder for amendment can be held by the Courg
executing the decree on o fresh application an appli-
cation made according to law. As to the Hrst point.
there is no direet authority in this Court and it hasnot
been considered apart from the second question. But
the cases to which I will presently refer did not
consider whether un application returned to the decree-
holder and not retiled in proper time should be totally
negligible for reckoning the perviod of limitation.

On the secon:l poiut the case which really presents
any difficalty is the cuse of Gopal Sah v. Janlki
Koer(l). In that cuse an application was presented
which wus defective in not having complied with the
provisions of sections 235 to 23% of the Code of 1882,
It was returned to the decree-holder for amendment
ander section 245 within a week’stime. The amended
application was not put in within the time fixed but
on g later date a fresh application was presented in dune
form with the previous application attached thereto.
When the fresh application was presented it was
more than 3 years from the date of the decree and the
question therefore that arose in that case was whether
the first application was one which could be consi-
dered as one in accordance with law within the terms
of Article 179, clause (4) of Schedule IT of the Limita-
tion Act (XV of 1877). The learned Judges held that
the first application was not in accordunce with law;

(1) (1895) L. L. R. 23 Cale. 217.
49
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and in so holding instead of confining themselves to
the facts before them they made some general observa-~
tions which are pressed on our attention on behalf of
the respondents. Prinsep J. poiuted out the defects
in the application and held that it was o defective
that execution could not have been levied upon it.
Bat in considering this question the learned Judge
differed from the view tuken by the Madras High.
Court in Rama v. Varads (1) which held that if the
defects in the application are only of a formal
charueter it should still be regarded as an application
made in accordance with law within the meaning of
the article of the Limitation Act referred to above.
Gthose J. bused his decision in that cuse not on the
purticular facts arising in it but upon the view which
he took of the law on the subject, namely, that where
an application was rightly or wrongly returned for.
amendment and the Court considered that the peti-
tion in question was one which could not be admitted,
if the decree-holder did not comply with the order of
the Court within the time fixed for amendment it
cannot be held that the application should be regarded
as a proper application. The learned Judge conse-
quently held that when an application is returned for
umendment by the Court rightly or wrongly it must
be considered to be not in accordance with law. Thig
view has been criticised in Mathura Prasad v.
Musstt. Anwrago  Koeri2). The learned Judges
observed thus with reference to Gopal Sah’s case (3).—
“ That it was unnveces<ary to lay dowu such a wide general rule exclid-
“iug ali equitable consideration which wight lLereafter arise for the
“decision of the cuse before them s clear. Io that case the application
“did not coutain the necessary materials under section 235 and thiere dues
" nat appear to have been any application capable of execution from the

(1) (1892) I L. K. 16 Mad. 142, (2) (1910) 14 C. W. N, 481,
(8) (1895) L. L. R. 23 Cale. 217.
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Sanpr That @one segens toentieely distinguick it from the case now

“aeefore vy oaud that the wivke pafe Judd down went ta far i< elear from
b fack that Gleee o oone of the Judges whe delivered a judgmean in
Urhat case was sl oa party o the uwreported ease we bLive alrenldy

treferred tog In TH0D, where it was hicld that where an application il

s oreturved foorectify aomistake for which the Jecrec-hsldor was not
ponsible awd was not veliled within the period of lHwmitisn tae
ecution et wag right to loek intu the merits und bdd chat the

atinn way not barred 7,

In eonsidering as to the exaet point on which the
erse of Gopal Solccly is an anthority T may quote the
llowing words from the judginent of Privsep I

“idne of the errors comuitted by the decrve-iobler wus in misstating
e apenut Af hiv deoree inoa lesser snm than be was given and the Sob-
tJwize s consequently Hmitad the executhon to that smaller sum,  If
Uit bud beeu the vly defeet the deeres would have been capable of
“leing exeeuted for the waaller sum, Bat n ether respecty which it is

Ty to mention, the applivurisu fatled to comply with the require-

" nners
“tments of sections 205, 236, 237 and 238 applicable to the cuse

Thiz observation limits the operation of the view
expressed therein and when closely examined is an
anthority in favour of the appellunts before us. The
only defect that was pointed here was the omission
of certain sums which the decree-holder was entitled
to receive from the judgment-debtors but which he
did not mention in the application for execution. No

~thut in terms of the judgment of Prinsep J. the decree-~
holder has misstated the amount of the decree in a
lesser sum than he was given and so execution could
he taken for that smaller sum. The authority of

Glopal Sal’s case (1) in my opinion has been consider-
1 2

ably shaken by the subsequent Full Bench decivion
in the case of Goptl Chunder Manna v. Gosaindas
Kalay (2). In that cage the defective application did
not contain the right number of the suit and the date
of the decree. The question arose when the subse-
quent application for execution was made whether

(1) (1895} I. L. R. 238 Cale, 217, (2) (1898) 1. L. R, 25 Cale. 34,

SUHBAVWARDY
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the application with the defects abovementioned
returned for amendment but not refiled in time, was
t> be constileved as an application in accordance wipd”
law. It was held by the Full Bench that material
defects only could vitiate an application; and as the
defects in the application for execution then hefore
the Court were not material it was valid to save
limitation. The referring judgment was delivered
by Banerji J. and the learned Chief Justice in deli-
vering the judgment of the Full Bench accepted the
reasoning and the conclusion expressed by that
learned  Judge. That lewrned Judge observed as
follows :

HThe question whetiwer o application €or execution or for taling
“sume step in ald of exeentivn is one aeserding to Tow within the weaw-
“ing of Article 179, clause () has to be deterinined with reference to the
“ eircnmstances of each case ; and while on the one hand an applicating
“munst be in substantial compliance with the law iu order that it may be
¢ regurded as one coming within the meaning of clause (4), on the othet”
“hand, it is not every informality that would vitiate an application and
 take it ont of that clase.  Were it otherwise, bond fide applications for
® gxenation woull faillto save limitation owing to trivial aefects of form,—
by pesult which T do not think the Legislature could have intended.”

With reference to the case of Gopal Sah (1) the
learned Judge after quoting the passage which 1 have
quoted observed :

% Phege cbservations go to some oxtent to support ths view I tale, that
it is anly waterial defects that can vitiate an application.”

The Full Bench adopted the view, which must now
be taken us settled, that if an application for execution
returned for amendment and gnot refiled within the
time allowed by the Court undev Order XXI, rule 17,
Civil Procedure Code, is in substantial compliance
with the provisions of the Code being defective
werely in omitting immaterial particulars, it shouald
be taken as an application in accordance with law

(1) (1895) I. L. R. ¥8 Cale, 217.
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within the meuning of Aviele 182:3) of the Limita-
tion Act. The application of the 25th Aungust 1823
contained a prayer that the properties mortgaged
should bhe sold and the decree-holder’'s dues reulised
therefrom. That is an invitation to the Court to
tuke further gteps in aild of execution of the decree.
In this conneciion reference may be made to the
case of Saday Chandra Jana v. Pares Nath Ghosh
(1 where it was held that an application, even though
it be deemed so defective as not to be un application
for execution, must still be regarded us an application
made to proper Cours in accordance with law to take
some steps in aid of execution. In my opinion, the
law has been too broadly stated and it is notneces-
sary for me to go so fur as on the facts of the present
ease I am of opinion that the application made by the
decree-holder on the 23th August 1923 was an applica-
tion in uccordance with luw. On a consideration of
the cuses to which I have muade reference and the
other cuses which huve been cited at the bar, the
eonclusion to which [ have arrived is that the
expresgion “in accordaunce with law” in Article
182 (5) should be taken to mean that the application
thongh defective in some purticulars was sach upon
which execution could be issued. [If the omissions
were such as to make it impossible {or the Court to
issne execution upon it, as was the case in Adsgar Al
v. Troilokya Nath Ghose (2) where the list of the
properties to be attached and sold was not sapplied
with the application for execation, it should be held
that such an application is not in  accordance
with law. But where the application iz such asto
enable the Court to take further steps in executini it
cannot generally be said that such an application, if
not defective in material and substantinl matters is
(1) (1921)35C. L. J, 82, (2y (1820) 1. L. R. 17 Cale. 631
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an application not in accordance with law. In the
present cuse there was no bar to the Court levying
execution for the lesser sum claimed by the decree-’
helder and in this view I hold that the application
made by the decree-holder on the 25th August 1923
wag an application in accordance with luwand there-
fore the present application of the decree-holder is not
barred by limitation. Iam farther of opinion that, if
an application is presented to the Court and the Court ‘
takes judicial action upon it either in registering the
application or by returning it for amendment, sach
an application though not filed in time fixed by the
Court should not be considered as not having been
made. The view that I have above taken seewms also
to be supported by the decision of the Patna High
Cowrt in Bhug vat Prashad Singh v. Dwarka
Prashad Singh (1).

In the result, this appeal is allowed, the order o1
the lower Appellate Court set aside aud that of the
first Court rvestored with costs. We assess the
hearing-fee at four gold mohurs.

We are further asked to consider whether the
present application should he limited to the execution
of the wmount mentioned in the previous applieation
of the 25th August, 1923, We have not had the
advantage of the view of the lower Appellate Court
upou this point as it dismissed the present execution
on a view which in our judgment is not correct.
We therefore do not consider it proper to express any
epinion upon this matter at the present stage.

Pice J. An application for execution of a decree
or order must be made within three years from—

“ the date of applying in accordance with law to the proper Court for
“execution, or to take some step in aid of execution of the deeree or

Foarder ™,

(1) (1923) 1. L. R. 2 Pat. 809,
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CAct IX of 1808, Schiedule I, Avticle 182 (4]

An application for execution in order to comply
with the Jaw must be made in accordance with the
provisions of Order XXI, rules 11 to 14, Such an
applieation for all purposes need not conform in
every detail with the provisions mentioned in ruales
Il to 1L TItis sufficient in order to suve lmnitation
under Article 18205 that the application for execution
spould be made in a formm which substantially
complies with the provisions set out in those rules.
The quaestion whether an application for execution,
or for taking some step in aid of execution, is one
“in accordance with law”™ is to be determined
with reference to the circumstances of each parti-
ctlar case ; and while on the one hand the application
must be In substantial complinnce with the provi-
sions of the Code in order that it may be regarded as
a valid application within the meaning of Article 182,
Clause (53—

* oty the other hand, it is not every informality that wounld vitiate an
“application and gxke it ont of that clans:. Were it otherwisz, dond ride

“applications for execation would fail to save limitation owing to triviad

Sditrets of form,~—a result which 1 do not think the Legislature could

have futended.  The view T take s amply sapported Ly the anthority
sof decided cases, of which [ n:ed only vefer to Bulkishen v, Bedmati
® Keor (1Y ani Rama v. Varada (2).7

4

per  Banerii J. in Gopal Chunder Mannt  v.
Gosain (3).

Now, when the Conrt receives an application for
the execntion of a decree under rule 17, it is the
duty of the Court to—

“aseertain whether such of the reguirements of rales 11 to T4 as
“may be applicable to tho case have bean complied with 3 -and if they
‘have not been cotnplied with the Court may reject the appli_éntiwn or may
“allow the defects to b2 remusdied then and there or within a'time w be
“fixed by it '

(1) (1892) L. L. B. 20 Cale. 348, {((is02y L L. R, 16 Mal 142,
(3) (1998) L. L. R. 25 Calc. 594.
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In my opinion, if the Court holds that there is
some material and substantial defect which vitiates
the application the Court ought to reject it and not-
allow the defect to be remedied ; for if an invalid ap-
plication is returned for amendment and not rejected,
the applicant thereby may be misled, and may refrain
from preferring a fresh application in substantial
compliance with the law as he would have been able
to do forthwith if the invalid application had been
rejected. Further, T am of opinion that if the Court
permits the defect to be remedied within a time fixed by
it, at the expiration of that time the application if ur-
amended ought to be rejected ; see Fuzloor Ruliman v.
Allaf Hossen(l), Asgarali v. Troilokya Nath Ghose(2).
I agree thut in this case the application for execution
preferred on the 25th Angust 1923 was in substantial
compliance with the law. It was strenuously contest-
ed before us, however, upon the authority of Gopal Sah
v. Janki Koer(8) that if a Court holds that an applica-
tion for execution does nof{ conform with each and
every provision set out in rules 11 to 14 it must be
taken that the application for execution will not be
effectual to enable the decree-holder to evade the law
of limitation. In that case Mr. Justice Prinsep

. observed that

“It was uot an application in accordance with law, bucauss it Gid not
“fulhl the vequivemeunts of the Jaw. No Court can do otherwise than
“determine that fact.  To find that what the law requires on matters of
“ form need uot be complied with to make an application one in accordance
“with law, seemns to me to allow a transgression of the law, and yet to
“find that it has been complied with. I am aware that in Rama v.
" Varada(4) a different opinion has heen expressed, but with every
* deference and respect for the learned Judges of the Madras High Court.
T cannot agree with them in their interpretution of the law.”

(1) (1884 L. L. B, 10 Cale. 541. (3) (1885) I. L. R. 23 Cale. 217.
(2) (1890) I. L. R. 17 Cale. 631. (4) (1892) 1. L. R. 16 Mad. 142.
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Now, the above observations of the learned Judge
must be regarded as obiter, for the decision in that
case proceeded upon the assumption that the applica-
tion for execution was not in accordance with law;
and, therefore, it was not necessary for the Court to
consider what the result would be if an application
subgtantially in accordance with the form preseribed
was rejected or returned for the purpose of remedying
certain informal defects which the Court held were
inherent in it. In my opinion, the above observations
of the learned Judge cannot be reconciled with the
decision of the Full Bsnch in Gopal Chunder Manna’s
case(l), and cannot now he regarded as a correct exposi-
tion of the law.

The learned pleader for the respondents urged a
further contention hefore us that inasmuch as the
application had heen returned to the decree-holder
for amendment, and the amendment was not effected
within the time appointed by the Court, the applica-
tion must be regarded as though it never had been
made ; and he cited Gopal Sal’s case(2) in support of
his contention. Prinsep J.in that case observed that :

“The Allahabad High Court has held in Kifayat Ali v. Ram Singh(3)
" —a case which is on all fours with the case before us—that wheo an iu-
‘ formal application for execution has bzen returned for amendment under

 Qection 245 what has been done in the matter by the decree-holder bas
“been undone by him, and the proceeding became to all intents and

13

parposes as though no application had heen put in.”

But it is to be observed in respect of the two cases
of Pir Jade v. Pir Jade(d) and Kifayat 46 v. Ram
Singh(3) upon which the learned Judge founded his
opinion that in one case the application for execution
had been dismissed, and in the other withdrawn, at
the instance of the decree-holder. It is, of course,

(1) (1898) I L. R, 25 Cale. 594. (3) (1885) I. L. R. 7 All. 359.
(2) (1895) I. L. R. 238 Cale, 217. (4) (1882) 1. L. R. 6 Bom, 881.
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beyond controversy that where a decree-holder
deliberately withdraws, or invites the Court to dismiss,
his application he cannot afterwards rely upon that
application for the purpose of saving limitation in
respect of a subsequent application for execution.
Bat such cases differ foto eoelo from cases in which the
application for execution is returned in inrilitn to
the applicant. In my opinion, having regard to the.
decision in Ram< v. Varadel) which, although
dissanted from in Gopal Sah’s case(2), was afterwards
afitmed by a Full Bench in Gopal Chunder Manna
v. Gosun Das Kalay(3), and the observations of
Mr. Justice Banerji in the Fall Bench case, the true
view is that where an application for execution in
substantial compliunce with the law is preferred to
the Court, such an application will be effectaal to
stay the progress of limitation whether the Court
admits, or rejects, or recurns the application, or allows

such application to be amended. For these reasons

I agree that the appeal should be allowed, and an
order made in the sense that my learned brother
Proposes.

B. M. 8. Appeal allowed.

(1) (1892) L L. B. 16 Mad. 122, (2) (1895) L L. R. 23 Cale. 217,
(3) (1893) I. L. K. 25 Cale. 594.



