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Police Giftcer — Slatulory and inherent poicers uf the Calcutta Police officers 
to itu'esiigaie and record statements outside the Presidency toii-n— 
Exammatlon o f a tcUness at Howrah—Adnlssibilit// o f statement — 
Cakuita Polke Act {Be/ig. IV  o f lS66),s. —Police Act {111 o-̂
ISSS)— Criminal Procedare Code (Act V r f  ISOS), s. 162.

Under ri. 7SA (I) und (5) of the Calcutta Police Act (IV of 1836), tlio 
atteudauce of a wittieas who is within the limits of the town or suburbs of 
Calcutta, or 30 miles of such liuiits, and bis oral examination are intended 
to take place uitliin t!ie Presidency town itself. Sub-section (3) only 
comes into force if, for fioaie reason, it is difficult or inadvisable to require 
his atteiidsuice withia the precincts of sucb tô Yn.

Wberri a Calcutta Police officer investigating a cognizable offence 
proceeded to Howrah, and took a statement from a person, subsequently 
prosecuted for the oUeiiee in Calcutta, when no requis)ti(jn had been made 
iiudw s, 78A (S) to the Superintendent of Police of Howrah :—

Held, that he had no power under the Police Act to take the statement, 
and that it was inadmissible.

All investigations by the police must be controlled, in the mofussil, by 
the CrimiBal Procedure Code, and in Calcutta by the Calcutta Police Act or 
by a Circislar. Apart from the provisions of an Act or Circular, the Calcutta 
I'oHce have no inherent powers of investigation and recording statements 
of witnesses.

Queen-Empress v. Nilmudhub Mitier (I) distinguished.
B. 163 of the Code does not apply to an invewtigation by the Calcutta 

Police ordered by tise Chief Presidency Magistrate under s. 156 (5), and 
carried on by thetn under tlie Oalciitta Police Act.

Semhle : If a Calcutta Police officer is in fact acting under s. 78A(5)
in recordinji; the statetnent of a person in Howrah, he would, by virtue of

Critninal Revii'ioti No, 98 of 192G, against the order of T. J. Y. 
Roxburgh, Chief Presidency JIagistrate of Calcutta, dated Jan. 21, 1926. 

(1)(1888) I. L. R. 15 Calc. 595.
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tlje Police Act, III of 1SS8 bs acting luider the direction 
tendent of Police iu Hosvrali, and s, l62 wo'ild apply.

tf thii Super!a-

One Satya Saran Mitra, tlie brother of tlie peritiooer 
and imcle o! Saslii Bhiisaii Mitra, died in August 1925, 
leaving, among other properties, war bonds of the 
value of Rs. 38,800. Saslii Bhusan drew the interest 
on them, cashed 24 pieces, sold some otlier pieces to 
Do ’̂al Ha!’i Baneijee, and kept the rest with him for 
safe custody. On tlie lOtii November Girija Bliusaii 
Sarkar tiled an application before the Chief Pre.«i- 
dency Magistrate against the petitioner, his son, 
Bashi Bhusao, and Doyal Hari, alleging that Satya 
Saran was the holder of certain war bonds, that after 
his death ditiicnUy' had arisen regarding them, and 
praying for a stop order and a direction to the 
Criminal Investigation Department for enquiry into 
the matter of dealing with the bonds by the accused. 
The Magistrate examined the applicant, and sent the 
application to the Deputy Oonimissioner, Criminal 
Investigation Department, for enquiry and report. 
On the 24th November the Magistrate made the 
following order ; ''Meport seen. Deputy Commissioner, 
Criminal Investigation Department, to take cogni- 
mnce'' On the 26th G. S. Ro.y, of the Criminal 
"Investigation Department, went to Howrah where the' 
accused were residing, held an investigation and 
recorded the statement of Sashi Bhusan Mitra (Ex. 34) 
to the effect that the petitioner, after the death of 
Satya Saran, made over certain war bonds to him 
(Sashi Bhusao), that he drew the interest on these 
bonds, cashed 24 pieces, sold some bonds to the value 
of lis. 9,000 odd to Doyal Hari, and kept the rest in 
his custody, and that he paid the proceeds to the 
petitioner. Sashi Bhusan was thereupon arrested. 
On the 2iid December, the same police oificer examined
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tiie petitiaiiei at Howruli and recorded liis statement 
(Ex. 35). In this statenieat the petitioner said that 
Satya Saraii, his youngest brother, died in August lasi,^ 
tliat Sashi Bhusan gave him (the petitioner) a bund!^ 
of papers explaining that Satya Saran had sent them, 
that the same evening the hitter confirmed this, that 
later he, the petitioner, made over the biindle to Sashi 
Bbusan, that he knew nothing about the encashment 
and sale by the latter, and that he had received no 
money from Sashi Bhusan in connection with the 
bonds.

The three accused \vere put up before the Chief 
Presidency Magistrate who proceeded to hold a 
preliminary enquiry. Objection v̂as taken to the 
admissibility of Ex. 35, but the Magistrate overruled 
it and admitted the document, subject to objection at 
the trial. On the 21st January 1926 he committed the 
accused to the High Court sessions on charges under' 
ss. 411, 414, 420, 467, 471 and 474 of the Penai Code. 
The only evidence against the petitioner was Ex. 35. 
He then moved the High Court and obtained the 
present Rule.

M)\ B. C. OJiatterjee (wdth him Babu Mrityunjoy 
Chafterjee andBahu Biraj Mohan Boy), for the peti­
tioner. A complaint was filed by Girija Bhusan 
Sarkar on the 10th November. The Chief Presidency 
Magistrate took cognizance under s. 190, and ordered 
an enquiry under s, 202, which was conducted under 
Chapter XIV of the Code; s. 162 applies and makes 
the statement of tlie petitioner inadmissible. The 
investigating police officer had no power to record 
the statement in Howrah. There was no requisition 
made under s. 78A {3} of the Calcutta Police Act to the 
Superintendent of Police, Howrah,. The statement is 
inadmissible on this ground also.
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The Advocate-Genet'cd \{M)\ B. L. M iiter) with 
iiirn M r. S. K . Sen, M r. Khim dkar and M r. Narendni 

fK'uniar Bose, jAduocate, for the Grown. S. 162 of the 
Code does not apply. Tlie iiivestigatiou was held by 
tlie Calcutta Police, but not iitider Chapter X IV  of the 
■Code. They have powers to investigate and record 
statements within and without the Presidency town. 
Their power.s are not limited only by the conditions 

* laid down in s. 78A of the Calcutta Police Act. 
They have power under Circalars of the ConiniiS' 
sioner of Police. They have also inherent power to 
record vstatenients in the course of the investig-atioii, 
apart from the Calcatta Police Act and Act III of 
18S8."' Refers to QiieeH’ limpress w Is^ilmadhub Mitter 
( 1).
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G e e a v e s  J. This E ilie  wms granted by my learned 
^brother Mr. Justice C, C. Chose sitting with Mr. 
Justice Mukei’ji, and the object of the rule ŵ as to 
secure the quashing of an order of commitment passed 
by the Chief Presidency Magistrate of Oalcutta. The 
statement contained in the petition upon which, tlie 
rule is based is that on the lOtli November one Girija 
Bhnsan Sarkar, on behalf of Ms mother-in-law, 
preferred a complaint before the Chief Presidency 

.-Magistrate, Calcatta, charging the petitioner and the 
petitioners son and another person wdth forgery, 
cheating, theft, etc., and it is said that the Chief 
Pre3,idency Magistrate thereupon took cognizance 
of the complaint under s. 100 of the Criminal 
Procedure Code, examined the comi l̂ainanfc under 
s, 200 and directed an enquiry under s. 202, 
and that under these circumstances a certain state­
ment, which was taken from the petitioner by an 
investigating police oflicer, is not admissible in 

(1) (1888) 1. L. a  15 Cale. 595.
48



654 mDlAN LAW REPORTS. [VOL. LIII.

Batva
CUARA-S
M it b a

t'
E mpe ro k .

1920 evidence under the provisions of s. 162 of the
Code of Criminal Procediirc. I do not tliink, lioweTer, 
tbat tliis contention is ■well fonnded. If one turns ^  
the original application which was made to the GMef 
Presidency Magistrate, one finds that it is made in 

G reaves j. general terms. It stated that a certain Satya Saran 
Mitra died, and that he was the holder of certain 
GoYermnent securities, and that some difficnlties 
having arisen after his death ■with regard to these' 
securities, it was necessary that certain enquiries 
should be made; and the actual aj)i3lication that was 
made to the Chief Presidency Magistrate was for a 
stop order in respect of the securities referred to in 
the petition, and for a direction on the Criminal 
Investigation Department Police to make enquiry into 
the matter. The order passed on that application by 
the Chief Presidency Magistrate was to send the 
matter to the Criminal Investigation Department for' 
enquiry and report, and with regard to the stop order 
the Magistrate stated that the evidence w'as not 
sufficient to justify the order at that stage. I think 
therefore, that the arguments based on the contention 
to which I have referred are not well founded, and that 
the Chief Presidency Magistrate was merely acting 
under, the provisions of s. 156 (3) of the Code of 
Criminal Procedure which empowers the Magistrate to 
order an investigation in the terms stated in the 
section. But the real point that we have got to decide 
is based on a consideration of the powers of the 
Calcutta Police under the Calcutta Police Act. The 
f;icts being as I have stated, they clearly show that 
s. 162 of the Criminal Procedure Code does not 
directly apply, for the investigation that was directed 
was carried on by the Calcutta Police under the provi­
sions of the Calcutta Police Act, and it appears that 
what happened was that after the Chief Presidencj^
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Magistnite made his order, the petitioner’s son 9̂26
having been already arrested, the police officer went 
to the petitioner and took from him a statement -which 
is now sought to be used in evidence against the
petitioner, and on the strength of which he was ___
committed by the Magistrate for trial at the sessions, G b e a v i -s J .  

it being admitted that apart from this statement 
o1)tained from the petitioner the evidence on the 
record is not sufficient to Justify th,e committal, and 
indeed the Magiiitrate very frankly so states*
Turning to the provisions of s, 78 A of the 
Calcutta Police Act which is the Act applicable, as the 
Code of Criminal Procedure does not apply to the 
Calcutta Police except as expressly indicated in that 
Act, one finds that according to the jn’ovisions of 
s. TSAd) the Commissioner of Police, if in the 
course of any investigation he thinks a cognizable 

'"Dffence has been committed, can by an order in writ­
ing require the attendance before himself or any 
ofMcer serving under him, not below the rank of an 
Inspector, who is investigating a cognizable offence  ̂of 
a person within the limits of Calcutta or within a 
ratlius of 30 miles. Sab-section (S') provides that the 
Commissioner of Police can examine orally the person 
who attends in accordance with the order passed 
under section 78A(/), and that the person so attending 
is bound to answer all questions. Then comes sub­
section (B). That provides that the Commissioner of 
Police may forward to the Biiperintendent of Police of 
the district in which any person, from whom any 
information is required relating to the facts or cir­
cumstances of the case under investigation, is believed 
to be, such questions and such statements as may be 
necessary tor the iiurpose of obtaining the information 
desired; that is to say, the scheme of s. 78A, in my 
reading of the section, is to enable the Commissioner
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iS‘26 of Police to procure tlie atteudaiice before liim, 
or any officer deputed in that belialf, of any person for 
tlie purpose of obtaiuing information from su(^i« 
X>erson; and, as I have already .stated, sab-sectio.ff't^) 
authorises the oral examinatioo of the person whose 

0REAyBs J. attendance is procured. Then under sub-section (5) 
the Commissioner of Police is empowered to obtain 
the assistance of the Superintendent of Police in a 
district outside Calcutta for the purpose of having' 
questions put to a person from whom information is 
desired but who for some reasons cannot attend. As I 
understand s. 7SA(/) and (2), the attendance and 
questionings are intended to take place within the 
Presidency town itself, and sub-section (3) only comes 
ill to force if, for some reason, it is difficult or inadvisable 
to require the attendance of the person from whom 
information is desired within the precincts of the 
Presidency town itself. Now what the investigating 
officer apparently didin this case was to go to Howrah, 
and take from the petitioner a statement which 
contains the evidence upon which the committal order 
lias been made by the Magistrate. I do not think, 
therefore, that he was acting' under the provisions of 
either s. 7HA(/) or (2), nor do I think that he 
was in fact acting under the provisions of s. 78A(5), 
for I do not understand that any requisition was' 
made to the Superintendent of Police of Howrah for 
the purpose of procuring the information which was 
desired, and if in fact the investigating officer had 
been acting under the provisions of sub-section [<5) he 
would, by virtue of clause (S) of the Police Act III of 
1888, be acting under the direction of the Superin­
tendent of Police of Howrah, and the matter would 
accordingly be governed by the provisions of s. 162 
of the Code of Criminal Procedure, for that Act, of 
course, applies to Howrah. I think, therefore, we are '
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m e t  w i t h  t b i s  d i f f i c u l t y  t l ia t  if w h a t  t h e  i3 o lic e  o ff ic e r  

Fays he d i d ,  f a i l s  withiu s. 7 S A ( -5 ) ,  t l i e i i  s. 162 
ol t h e  C r i m i n a l  P r o c e d u r e  C o d e  a p j j l i e s  f o r  t h e  

r e a s o n s  I  h a v e  i n d i c a t e d .  B u t  i n  m y  o p i n i o n  t h e  

i n v e s t i g a t i n g  o ff ic e r  w a s  n o t  a c t i n g  i i n d e r  s. 7 8 A  

at a l l ,  and. t h e  q u e s t i o n ,  therefore, w e  h a v e  « o t  to  

see is  w ^ h e t h e r  h e  w a s  j u s t i f i e d  i n  t h e  c o u r s e  w h i c h  he 

t o o k ,  a n d  w ' h e t l i e r  t h e  s t a t e m e n t  w h i c h  h e  t o o k  f t 'o m  

t h e  p e t i t i o n e r  is. u n d e r  th e s e  c i r c u m .s t a n c e s ,  a d m i s s i b l e  

i n  e v i d e n c e .

It is suggested by the Advocate-General that the 
Oaientta Police Act does not contain all the powers 
vested in the Calcutta Police, and that there are in exis­
tence certain Circular Orders which give or may give 
wider powers in this mutter than are contained in 
s. 78A, but no such order has been produced before 
us, and I do not think we are iustified in assuming that 
such an order exists. Then a further contention is 
urged before us. It is said that the power to investi­
gate contains an inherent power to take a statement 
such as this, and that, accordingly, under the general 
law, tiiis particular statement is admissible in evidence 
against the accused, and we are referred, in support of 
this argument, to the case of Queen-Mmpress v. Nil- 
mfMlhuh \v\ne\i is a decision of the Full
Bench of this Court, as an authority for the proposition 
that there are certain powers inherent in the police 
w^hich are not expressly set out in the four corners of 
the Calcutta Police A ct; for instance it is said that there 
is no provision in the Calcutta Police Act providing 
for the taking of confessions, and yet, according to the 
decision of the Full Bench, the coofession that was 
taken in that case was admitted in evidence, although, 
as I have stated, there was no power to take confession 
expressly included within the provisions of the Calcutta 

(1)(188S) I, L. B. l5Cak. 595.

19213
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192G Police Act. But in that case the confession was taken 
within the town of Calcutta itself, and consequently 
that case cannot be prayed in aid to support the procg^" 
dtire adopted here. And we are not prepared to assent 
to the proposition that in criminal matters there is 

-Greaves j. this inherent pow’er such as the Advocate-G-eneral 
contends exists. All investigations by the Police, it 
seems to me, must be controlled in the mofussil by the 
Code of Criminal Procedure, and in Calcutta by the 
Police Act itself or by any Circular Orders issued. 
I am not prepared to say that in a matter of this nature 
we can safely import a power, such as the Advocate- 
General seeks to import, of taking statements general­
ly by the Police, apart from the provisions of any Act’ 
and then put the statements so taken in evidence 
against the persons by whom they were made. I think 
that would be to strike at the principles to preserve ,̂ 
w’’hich the provisions of section 162 of the Ciiminal 
Procedure Code were enacted, and would introduce a 
very dangerous principle.

For the reasons, therefore, we have Indicated, I 
think the Rule should be made absolute, aud the com 
mitnient order of the petitiouer should be quashed.

C. C. (those J. I agree. 
E. H. M. Buie absolute.


