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APPEAL FROM ORIGINAL CIVIL.

Befure Sanderson C. J. and Bughkland J.
BENGAL-NAGPUR RAILWAY COMPANY, Lip.
1925 .
CO-OPERATIVE HINDUSTHAN BAXNK, Lrp.*

Esleppel —=Valualble consideration—Cheque, form af—Negotiable Instruments
Aot (XXVT of 1881), 5. 58,

The plaintiff Bauk made advances to cue B. & Co. against some bills
in respect of guods supplied to the defendant Railway Cumpany. The
Bavk before making the advances enguired of the Railway Company and
way told that the bills were in order.  The Railway Company in payment
of the bills, issued a cheque payable to the Bank for credit of B, & Co.,,
but, tinding that certaiu represeutations by B. & Co. about the goods were
untrue, stapped the cheque. The plaindff Bavk sued on the dishonoured
chegue.

Held, that the Railway Guapany were-estopped from denying that the

bills were in arder.

Appeal by the defendunt Railway Company from
the judgment of C. C. Ghose J.

In August 1923 one M. Badree and Company en=
tered into a contract with the Bengal-Nugpur Railway
Company for supply of 100 tons B, C. dog spikes
for sleepers on the Railway. Badree and Company
entered into another contract for purchase of the
same goods from Messrs, Bivd and Company. There-
after, Budree and Compuny made two bills for
Rs. 7,989-8 and Rs. 7,683, muking a total of Rs. 15,674-8,
and approached the plaintiff Bank for an advance of

* Appeal frow Uriginal Civil No. 179 of 1924 in suit No. 3268 of 1923,
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80 per cent. on these bills. The Bauk enquired of
the Railway Company and were informed that the
bills were in order and arrangements were heing made
to pass the same on to the Chief Auditor for payment.
On that the Bank wmade the advance. The bills were
presented to the Railway Company, and u cheque was
drawn by the Railway Company on the Imperial
Bank of Tndia in these terms * Pay to Co-operative
“ Hindusthan Bank, Limited, {or credit of Messrs, M.
* Badree and Cowpany, the sum of Rupees fifteen
“thousand six hundred and geventy-four and annas
“elght only and charge the same against the drawing
“account.” The Railway Company thereafter, finding
that certain statements by Badree and Company with
regard to these goods were untrue and that Messrs.
Bird and Company were unpuid vendors of the goods
and had the Railway receipts still with them, stopped
payment of the clieque and accordingly on 30th
November when the cheque was presented pavment
was vefused.

On that the plaintiff Bank sued the Railway
Company for the said sum of Rs. 15,674-8, and obtained
the following judgment from Mr. Justice C. C. Ghose
sitting on the Original Side :—

Guose J. This iz & suit for the recovery of a swin of Rs. 15,674-8
and it has ariger under the following circumstances. In November 1923,
a firm named M. Badree & Co. endorsed over to the plaintiff Bank for
valuable consideration two bills Nus. 570 and 584 agaiust the defendant
Company for the respective sums of Rs. 7,989.8 and Rs. 7,685 for the
price of goods sold and delivered to the defendant Company., On the
2nd Novewmber 1923, the plaintiff Bank forwarded the two bills to the
defendant Company for paywment, Ou the 27th November 1423, the
defendant Company issued a cheque on the Imperial Bank of India in
favour of the plaiotiff Bank for the sum of Bs. 15,674.83 in payweut of
the amounts of the said two bills, The plaintiffi Bank presented the
cheque to the Imperial Bank of India in Calcutta for payment on the
32th November 1923, but was unable to obtain paywment, as payment
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thereof Liad besn stopped by the defenlunt Company, The defendant
Company i their Written Statement admitted that by a letter dated the
2nd Novewler 1923, the defendant Company stated to the plaintiff Bank
that the said bills were in order and that arrangements were being made
to pass the same to its Chief Anditor for payment. The defendant
Company, however, weut ou to add that they did not admit that hy the
said statement they recoguized the title of or consented to payment ef
the said bLills being made to the plaiotiffs. The defendant Company
added that the eheque in question was issued and forwarded wpon the
untrue representation of the said M. Badree & Co., that the Railway’
receipts for the sald goods had been lost and that such receipts had been
in the possession and disposition of the said firm. At the time the cheque
was 3o issued awd furwarded, the defendant Cowpany believed that the
said  Messrs, Badree & Co, were the owners of the said gocds and
entitled to deal with  awl to give delivery thersof to the defendaut
Compauy. The defendant Oompany subseqnently becane aware of the
true facts, wiz., that the said reczipts were in the possession of Messra.
Bird & (o, from whom the said Messrs. Badree & Co. had contracted to
purchase the goods upon terms that the price thereof should be paid
against delivery of such receipts and that upon tender to them by the
said Messr=. Bird & Co. of such receipts, the said M. Badree & Co. had
in breach of contract failed to make payment of such price. The
defendant Companry thereupon stopped payment of the said cheque.
In view of this Written Statement, I allowed the plaintiff Bank to file an
additional statement by wuy of reply. The plaintiff Baok stated that the
defendant Company had represented to the plaintiff Bank, both verbally
aud by their letter of the 2nd November 1923, that the bills of Messrs. M.
Badree & Co. were in order. aud that payments would be made to the
plaintiff Bauk, and had thereby induced the plaintif Baok to make
advanees to the said Messrs, M. Badree & Co., and that the defendant
Compuny were estopped from denying that the amounts of the said hills
were due and that the plaintiff Bank was entitled to receive payment of
the same and that the defendant Company were not entitled to stop
payment ¢f the said cheque. :

On these pleadings the following issues properly arose for devision ;—

(i) Was the said cheque a negotiable instrument within the meaning of
the Negotiable Instruments Act ?

(i) Is the defendant Company estopped from denying the plaintiff's

right to the validity of the said cheque or to realise the amonnt of the
said bills ?

Mr. Pugh, on behalf of the defendant Company, raised certain other
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issnes, which I thonght did not properdy arise on the pleadings, [ aeoord-
ingly disallowed the iscues siggested by Mr. Pugh and confined wv atten.

tion to the two issues mentioned above,

It appears that Moesses AL Badree & Co. propossd to the plain:if Bank
in Qctober 1923, that the Bank should advarce to them 89 por cout. of the
amonuts of cortain bills on certain terms wnd conditions. Thereaper, one
Dhivendra Nath Dutt Gupta, who s an assistant o the plidntif Baok, was
depated to make snquiries in the office of the Uhiel Enginecr. 2

Nagpnr Railway,  He went apd saw Mrl Rox, whn is the Head 0
the Chief Bugineer’s office. The resnlt of his enquiries iz aabodiad b
Exiiitit B. 1, He states that Exhibit ©, which s a letter addressed I»y
M. Badree & Co. to the plaintiff Bank, way shown to Mr Roy awl there-
after on the 2ud November, the plaintiff Bank wrote the lelter, dated the
Ynd November 1923, to the defendant Cowpany. The plaintiff Bank
subseguently veceived Exhibit D, beine a letter which ran as follows and
whiel was addressed by the Chief Engineer, Benga l vigpur Railway :--
*I have ta acknowledge receipt of your letter No. 15-3813, dated <nd
“ November 1823, and to say that the two bills Nos. :.)70 and 584 of 12th
“and 31st Qctober 1923, for the sums of Re, 7,%98-8 and Rs. 7,685 respec-
*tively are in ordev.  Arrangements are being made to pass the same on to
“our Chief  Auditor  for pavment.”  Suoheequently, the cheque in
question was received by the plintiff Bank with the covering fetter
Exhitit E :woney was advanced by the plaintiff Bank to Mesars,
Badree & C‘:o.. an the secuity of the bill« referred to in the above letter,
and the Bauk subsequently received Exhibit G from the Bengal.Nagpur
Railway, stating that the goads, in respect of whieh the said hills had
been made ont, had been received by the Railway,

There i« very little oral evilence in this case, but the msnager of the
Bank, Mr. Meumohan Bhattacharjee, made it clear that the Bank wonld
not have advaneed any wmoney to M. Badree & Co., but for the letter
Exhibit D, which the Bank reecived from the Railway., Me. Pugh
sulanitted that the cheque in question was not a cheque, but a stmple pay
arder, anid it was not & docwment within the meaning of the Negotiable
Tustruments Act. Tt was not an uncenditional order to pay, becauss it
was an opder to pay romebody for the benefit of romebody, In the
gecond place, Mr. Pugh argued that there was no proper assignment of the
Lill in favour of the plaintiff Bank, and if there was any assigument, it was
subject Lo equities. The plaintiff Bank, according to Mr. Pugh, could not
rely upon any question of estoppel, because there was iisrepresentation
on the part of Badree ; and on all these grounds Mre, Pugh claied that de

suit should be dismissed,
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1945 The subsiantial question, therefore, which I have got to decide, is
whether the chaque in guestion is a document within the meaning of the
BENGAL- . . o . . " L
u\l‘;‘ilaég Negotialle Instruments Act. A cheque Is defined in section 6 of the
MNabab -

Rattway  Negotiuble Tustruments Act as a Bill of Exchange drawn on a specified”
UOPANY,  Bapker aml uot expressed to be payable otherwise than on demand. A

Lo, . L1

v “ Banker's cheque,” as Parke C. B. said in the case of Ramchuran
Co-orera-  Mullick v. Luclmee Chand (1) “is a peco’iar sort of instrument, in

Tve “apy tespects resembling a DBill of Exchange, but in some entirely

Hispustiay . . .
Pask, Lrp, ¢ different. A cheque does not reguire acceptance 5 in the ordinary conrse
ASK, Lo,

— it is never accepted 5 it is not intended for circulation, it is given for
Guossd.  « immediate payment ; it is not entitled to days of grace; and though,
“it is, steictly speaking, an order upon a debtor Ly a creditor to pay to a
“third person the whole or part of a debt, yef, in the ordinary noder-
“standing of persons, it ¢ wut so considered. It is more like an
“appropriation of what is treaied as ready money in the hands of the
“hanber, and in giving the order to appropriate to a creditor, the person
* wiving the chieque must by cousidered asthe person primarily liable to pay,
“awho orders his debt to be prid at a particndar place, and as being wuch
“in the same pesition as the maker of a promissory n.te, or the acceptor
“of a Bill of Exchange, payable at a particular place and not elsewhere,
*who has o right to insist on fmmediate presentment at that place”
1See alss Haphkinsmn v. Forster—(2)1. As Sir George Jessel pointed
out, the following are the requirements of a cheque, the Banker’s name
should be specified, there must be certainty of payee, the sum directed to
be paid shonld be distinetly expressed in the instrument both in words
and fignres to avoid diffieuity, but either will do, and the cheque must be
dated, the erossing of a cheque is a divection to the Bagker on whom the
cheque is drawn not to pay it except through Banker when the crossing
is general and when the crossing is special, it is hencefortl: payable only
throngh the Banker mentioned, or through ancther Banker to whom it is
sent for collection by that Bank. I lave considered Mr. Pugh's conten-
tion with reference 1o the cheque in question and, in my opinion, it is an
unconditional order to pay in the circumstances of this case, and it isa
document within the wmeaning of the Negotiable Iustrnments Act. If
that is s0, then judgment must follow for the plaintiff Bank, but 1 desire
to observe having heard the evidence in this case, that judgment munst
also {ollow for the plaintiff Bank on the second issue. There can be no
donbt on the facts that the Bank were the assignees of the two bills
referied to atove, and on the evidence in this case the assignment was ot
subject to any such equities as were songht to be suggested by Mr. Pugh.
There will, therefore, be judgment.for the *plaintif Bank for the amount
clulmed with the costs of this suit on Feale No. 2,

(13(1854) 8 Moore P. C. 46, 69. (2)(1874) L. R. 19 Eq. 74
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The defendant Railway Company appealed from
that judgment.

Mr. L. P. K. Pugh and Mr. F. S, R. Surita, for
the appellant Company.

Mr. N. N. Sirear and Mr. 4. K. Roy, for the res-
pondent Bank,

SANDERSON C. J. This is an appeal by the defend-
ant Ruailway Company from ¢the judgnient of my
learned brother Mr Justice C. . Ghose delivered on
the 1st of August 1924,

It appears that a man called Buadree had agreed to
supply certain goods, viz.. dog spikes, to the Railway
Company. He made out two bills in respect of these
goods. He arranged with the plaintiff Bank that they
would make advaneces to him to the extent of 80 per
cent, of thes amount of the bills. Before completing
the arrangement the Bank sent a representative to the
office of the Chiefl Engineer of the Railway at Garden
Reach, and made certnin enquiries from the Head
Clerk” of the Chief Engineer. The enquiries were
directed to the question whether the bills in question
were genuine. He was informed that the bills were
‘m order and that the Railway Company would pay
the bills in due course. Having got that information
on the lst of November, the arrangement, to which I
have already referred, was made between the Bank
and Badree. The Bank, however, were not satisfied
with the information which they had obtained ver-
bally, and consequently they wrote a letter on the 2nd
of November asking for confirmation. They said
©o .+ . As assared by your said Head Clerk,
“we should be glad to have your confirmation in
“reply that the bills are corvrectly drawn and. that
< bills will be paid to us direct, the cheaues therefor
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“heing drawa in favour of this Bauk in due course.”
The answer to that was from the Chief Engineer on
the same date and was as follows: “ . . .

“The bills . . . . . . are in order. Arrange-
“ments are being made to pass the same on to our
“ Chief Auditor for payment.”

Ttis in evidence that in consequence of that
statement and believing the statement to be true—
the Bank made certain advances to Badree. The bills
were presented to the Railway Company and in due
course, on or about the 28th of November, a cheque for
the amount of the bills was sent to the Bank by the
Railway Company. The cheque was drawn by the
(defendant Company upon the Imperial Bank of India
and was in ‘lLese terms: “ Pay to Co-operative Hin-
“dusthan Bauk, Limited, for credit of Messrs. M.
“ Badree & Co., thesumof rupees fifteen thousand six
“hundred and seventy-four and annas eight only, and
“charge the same against the drawing account.” The
cheque was presented on the 30th of November and
payment was refused.

It appears that the Railway Company stopped it
because they found that Badree had made certain
statements with regard to these goods which were
untrue and that Messrs. Bird & Co. were unpaid
vendors of the goods ard still had the railway
receipts.

The learned Judge came to the conclusion that the
plaintiffs were entitled to a decree.

I have no doubt that the decision, av which the
fearned Judge arrived, was correct. In my opinion,
the Railway Company are estopped from denying that
the two Dills in question were in order and that the
transaction was correct in every respect.

The learned counsel who appeared for the defend-.
ants argued that therve could not be any estoppel by"
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reason of a phrase which occurs in the letter dated the
3nd November, written by the manager of the plaintiff
Bank to the chief engineer of the defendants, and the
phrase is this: After referring to the bills. the writer
said . . . . . . . duly endorsed in” fuvour of
“this Bank for valuable consideration, enclosing thelr
“letter also on the point herewith.” The urgnment
«vas that inasmuch as the Bunk rvepresented thus
valuable cousideration had alveady passed from the
Bank to Badree it was not possible to hold thut
the Bank bad relied upon the Railway Company’s
statement so that the Railway Compuny shouold be
estopped.

In my opinion, the phrase, © for valuuble eonsi-
“deration ™ is quite consistent with there having been
an arrangement that the Bank would make advances
in future to Badree against the billg if it was found that
they were in order and the manager of the plaintiff
Bank stated that the Bank would not have advanced
money to Badree, but {or the letter from the Chief
Engineer of the defendants, dated the 2nd November
1923, which contained the statement that the bills
were in order and arvangements were being made to
pass the same on to the Chief Auditor for payment.

In these circumstances, I am of opinion that there
is no substance in the abovementioned contention.

The learned counsel further relied upon section 5%
of the Negotiable Instruments Act and argued that in-
asmuch as Badree had made untrue representations to
the Railway Company and that in consequence of
those representations the Railway Company had
issued the cheque, it was for the plantiffs to show
that they were holders in due course.

I am not prepared to accept that argument hecanse
I think the facts of this case do not bring it within
that section. The plaintiffs were not clniming
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through any person who obtained the cheque irom the
defendant by = fraud or foran unlawiul considera-
“tion.” The cheque on which the suit was bused
Qarmway . . .
Coxravy, was drawn Dby the defendants in favour of the
f"‘}"‘- plaintiffs and did not pass through the hands of
o-o 1;;.~:!t1\- Badree.
: The lust point, with which T think it is necessary
to deud. iz that the learned counss!l argued that the
Suppnsey  Lormin which the cheque was drawn went to show
€. that the plaintifls were merely collecting agents. In
my judgment, the words used in the cheque do mnot
bear that interpretation. I think the words * for
“eredit of Messrs, Badrveeand Company” merely means
this, that the cheque was drawn in favour of the Co-
operative Hindasthan Bank, Limited, in respect of the
amount which was owing by the Railway to Messrs,
Badree and Company. The Railway Company must
have known that the plaintiffs, in view of the arrange-
ment beiween them and Badree, were entitled to
receive the money and in the ordinary course of busi-
ness the plaintiffs would give credit to Messrs. Badree
und Company for the amount of the cheque.

For these reasons, in my judgment, the appeal
should be dismissed with costs.

Buckrnaxp J. Tagree and have nothing to add.

Attorneys for the appellants: Orr, Dignam & Co.
Attorneys for the vespondents : Diwft & Sen.
N. G.
Appzal dismissed.



