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CRIMINAL REFERENCE. 

Bejol'p, Page and ilfuk:erji Jv. 

SUBAL (;HANDRA NAMADAS 

v. 

AHADULLA SHEIKH AND ANOTHER."" 

Pr(lcess-Magistrate's jurisdiction to issue process-Criminal Proced1tre 

Code (Act Voj 1898 as amended by tict XVIII oj 1923), ss. 190,200, 

202 alld 203. 

When A ha'! been tried and acquitted, the expression of a desire by 

the trial Court that further criminal prl1ceedillgs should not be takl'n in 

connectioll with the subject matter of thtl trial does not operate as a 

bat' in law to the issue of process again~t B who was neither tried 1I0r 

. .acqllitted at A's trial. 

Kokai Sardar v. Meher Khan (1), Mallindra Chandm Gh,·s(; v /. mperJr 

(:::!) and Emperor v. Ghw'e(3) referred to. 

Bishun Das Ghosh v. The King.Empel·ol· (!) and K6dar NatlL Biswas 

v. Aclhin JJJanji (5) con.,idered and distinguished. 

\Vhere A and 13 are alleged to be concerned jointly in committing an 

.offellce, and A is tried aud acquitted, and in the order of acquittal the 

trial Judge statef'l that in his opinion the case for the prosecution is false :-

Beld, that, a!though in such a case the plea cf autrefois acquit would 

not be available to B, the fact that another person accllsed upon the same 

facts of baving been implicated in the same offence lias been acquitted 

might pr(\perly be taken into consideration by the Magistrate in determin

ing whether upon the materials before him t.here was" sufficient 'ground for 

proceeding" to issue process upon the person against whom the complaint 

llad been preferred. 

In each case the MagistraLe.in deciding whether process should issue 

must exercise a judicial discretion having regard to the materials duly 

placed before him. 

? Oriminal Reference No. 1 of 1~26 by G. C. Sankey, Sessions Judge 

Df Mymeusingh, dated Dec. 23, 1925 (U nde£ended). 

(1) (1910) 1. L. R. 37 Ualo. 680. (3) (1914) 1. L. R. 36 All. 168. 

(~) (1914) I. L. R. 41 Oalc. 754. (4) (1902) 7 C. \V. N. 493. 

(5) (1903) 7 C. W. N. 711. 
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Rooke's case (1) aud Sha1'p v. R>ake.tield(2) referred to. 

This was a reference to the Hon}ble High Court 
under section 438 of the Oode of Criminal Procedure 
by Mr. Sankey, the Sessions Judge of ~IYlllensingh. 

Two persons nailled Mukraln Ptamanik and Ibrahiln 
Khan, fronl alnongst sever[ll persons Inentioned in 
the petition of cOlllplain t, were placed on their trial 
before a second class l\iagistrate of rrangail ul}-der sec
tion 426 of the Ind ian Penal Code for causi ng lllischief 
to the crops of tile cOlnplainant.. These persons wel'e 
duly tried and acquitted by the Magistrate. A few 
days Jater the cOlnplainant filed another petition of 
cOlnplaint on the saIne facts befpre a first class 
Magistrate of rrangail against other persons olnitting 
the names of the two persons who had been acquit
ted. The Magistrate summoned two of such other 
persons under section 426. U pOll that the accused 
Inoved the learned Sessions Judge, who was of opinion 
that so long as the acquittal of the two persons who 
had al ready been tried upon the same charge and on 
the same facts stood the Magistrate's order to issue 
process against the tvvo persons ·was illegal, and, there
fore, he refel'red the case to the High Court to quash 
thepl'oceedings against the accused. 

Noone appeared on this Reference. 

P .AGE J. This case raises a question of importance 
relating t,o the jurisdiction of a Magi.strate to issue 
process in a criminal case. 

In the Code of Orhninal Procedure (Act V of 1898 as 
amended) it is provided :-'-

Section 202 (1).-" Any Magistrate, on l'eceipt of a complaint of 

I: an offence of which he is authorised to take cognizance, or which has 

'I been transferred to him under section 192, may, if he thinks fit, for 

"reasons to be recorded in writing, postpone the i:-lsue of process for 

(l) (1598) 5 Co. Rep. 99b, 100a. (2) [1891J A. C. 173, 179. 
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I. compel1ing the attendance of the person complained against, and either 

"inquire into the case himself or, if be is a Magistrate Other than a 

"Magh;trate of the third claes, direct an inquiry 0r investigatic'n to 

"be made by any Magistrate subordinate to him, or by I'l. police officel'r 

1\ or by such other person as he thiuks fit, for tIle purpn~e of ascertaining 

" the truth or falsehood of the compiaint : 

" Provided that no snch direction shall be 1l1ade-

"(a) unIesH the complainant has been eXlmined on oath under tile 
I' provisions of sectio)) 200, or 

1\ (b) where the c,Hnplai"nt has been made by a Court under the 

" provisions of this Code." 

Section 203.-" The Magie;trate before whom It complaillt is mar.e or to 

"whom it has been transferred, may dismiss the (;omplaint, if, afte1' 
"considering the statement on oat h (if any) of the compla i llant and 
" the result of any investigation 01' enquiry under section 202, there is in his 
"judgment no sufficient ground for proceeding. In such CRE.e he shal1 
., briefly record his reasons {or so doing." 

On the other hand, if the Magistrate is of opi nion 
tha t "' there is sufficient ground fo r proceeding" it 
is his duty to issue process on the person or 
persons against WhOIU the COIn-plaint has been 
prefet'rec1; sections 190 and 20-1:. 

The luatel'ial facts are as follows :-
On the 5th 1Iarch 1925. one Subal Ohandra 

Nalnadas laid a cOlnplaint in writillg before ,L 
l\Iagi~tl'ate at r:f'angail tha t three nained persons "and 
about 20 ot.hers" had allowed their cattle to graze on 
kalai grovving in a field in the cOluplainant's posses~ 
sion, and also had.taken avvay some kalai froll1 the field. 
Upon this cOlnplaint Muknnn Pnunanik and Ibrahim 
Khan, two of the three persons whuse nalnes \\~ere 

mentioned in the cOlnplaint, vvere duly tried by a 
second class Magistrate at rrangail under section 426 
of the Indian Pellal Code, a~ld on the 2nd tSeptelni>er 
1925 were acquitted. Subseqnently, on the 10th 

Septeinber 1925, the cOlnplainant preferred anotller 
complaint in writing before a first class l\Iagistrate 
at Tangail against the petitioner Rostanl Abadulla 
Kalltnuddi anl1 others, 23 in all, "that they had 



^'let loose 48 cattle on the cooiplainaiifs field and 192-]
caused a loss of Rs. 30. I filed cine against two -® c'.-B.U,

■“ accused but they have been acquitted.” The Chaxdra
Magistrate upon this cooiplaint issued a saiaiiioiis
to Ahadalia and another pei'soti to answer a charge AHAr.cfXA 
under section 426, Indian Penal Code. The Sessions 
Judge of Mrmensiugh being of opinion that the 
Magistrate had no jniisdiction t3 issue process iiyon 
the petitioners so long as the acqnictal of the persons 
who a]read}’ had been tried tipon the same charge and 
on the same facts stood good, has referred the matter 
to the Hij?li Court under section 438 of t'ne Criminal 
Procedure Code. The qnestion to be determined is 
whether the Magistrate was justified in law in issuing 
I)roees3 upon the petitioners.

Now, nnder the Criminal Procedure Code a wide 
discretion is given to Magistrates with respect to the 
•grant or refusal of process, and in the interest of the 
community generally it is essential that Magistrates 
should be vested with an ample discretion in respect 
of the issue of process. Except as otherwise provided 
by statute anybody is entitled to prefer a complaint 
ill a criminal Goart, and in India, where the Grand 
Jury system doen not exist as an additional shield to 
innocent persons against whom unfounded complaints 
are laid in a Criminal Court, it is specially necessary, 
as is well stated in the Oudli Criminal Digest (page 7), 
that “ caution and discretion should be used in 
‘ '■issuing suinnioiises. An accused person oughtiiot to 
‘ ‘ be dragged off to answer a charge merely because a 
“ complaint has been lodged against him.” But in this 
matter a Magistrate s discretion, though wide, is not 
unfettered. In memorable words the late Lord 
Halsbiiry laid down the course wdiich a Magistrate 
ought to follow in exercising the di.scretion with 
which he is entrusted.

YOL. LIII.] CALCUTTA SERIES. 609
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" Au extensive power is confided to the jU!:ltices in their capacity as 

II ju~tices to be exercised judicially; al.d 'Jiscretion' means, when it is said • 

II that something it'! to be done within the discretion of the authorities, that 

,I that somethillg is t.) bo done according to the rules of reaSOtl aud justice, 

" not according to-private opinioll; Rooke's case (1), according to law and 

" not hUUl0ur. It is to be, not arbitrary, vague and fanciful, but legal and 

"regular. And it must be exercised within the limit to which an hones 

" man competent to the discharge of his office ought to confine hitIlself." 

Sharp v. Wa1cefield ("L). 

Thus, in detefll1ining whether process ought to 
iRsue a Magistrate mnst proceed according to the 
provisions of the Code, and if, after carrying out the 
instructions therein contained, he is of opinion upon 
the materiaLs before him jjha·t a prin~a facie case has 
been made out he ought to issue process; and in such 
CirCUll1stances he is not entitled to refuse to issue 
process Il1cl'ely L)ecause he thinks that it is unlikely 
that the proceedings will result in a cOllviction ... If 
the :Magistrate were to refuse to grant a sumillons on 
that ground, it would mean either that he vvas trying 
out the lllerits of the case at a prelill1inary stage ill the 
proceedings, or was following a process of guoss work 
and speculation; and neither of these things is he 
permitted to do. If upon the facts alleged by the 
con~p]ainant, and upon the assumption tLat the state
ment by the complainant is true, no offence is
c~isclosed, it is, of course, the duty of the Magistrate to 
dismiss the cOlllplaint. Again, if the Magistrate wonld 
not be jUAtjfied in issujng process unless he could 
place reliance upon the Rtatement which the complain
ant has Illade nnder section 20J-and this is the ordl· 
nary case-then, if he distrusts the statement made by 
tLe com plalnan t, or if he diRtl'usts the cOlnplainant's 
Htatmnent, anel the distrust-though not sufficiently 
strong to warrant biln in acting upon it without . ~ 

(l) (1598) 5 Co Rep. 99b, lOOn. (2) [18;)1) A. C.173, 179. 
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further enquiry—is eoiiiiriiied as tiie result of an 
inquiry or investigation under section 202, in either 
C-Hse also it is his duty to dismiss the complaint; 
Baidijci Nath Singh v. Muspratt (I). On tlie other 
baud, if the Magistrate were to eome to the cooclosioii 
that the factn alleged by the comphiiiiarit disciost' an 
oifence, and in his oi)iiiioii there i.s iiu "round fur 
distrastiug the complaiiiaiit, eoukl it l}e contended in 
reason or equity that the Magistrate was iiot |iist:itied 
in issuing a summons merely because souie other 
persons had been tried and acquitted upon the same 
charge and the same facts? Surely not; tor infer alia 
it may be that at the previous trial the Magistrate had 
not correctly appraised the value of the evidence, or for 
some other reason the order of acquittal cannot be sup
ported : Kokai Sarditr v, Meher Khan (2), Empertjr 
V. Qh ure (3). It is unnecessary in this case to consider 
the interesting and difficult question as to whether, 
and if so in what circumstances, a Magistrate is entitled 
to take into account the 6onf2j (̂ies of the complainant 
in considering whether there is “ sufficient ground 
for issuing process, and I refrain from doing so. 
It is settled practice, however, that if the Magistrate, 
having followed the procedure laid down in the Code-T 

-has exercised a judicial discretion as to whether he 
ought to issue process or not, the High Court will res
pect his decision, and will be slow to,disturb the order 
diat he has passed. The learned Sessions Judge in his 
report on this case has expressed the opinion that the 
Magistrate had no jurlsdictioa to issue process against 
the petitioner so long as the acquittal of the persons 
accused of being ]3‘‘̂ i’^^cipators in the same otJeiice 
stands good. I am of opinion that this view is unsound 
and cannot be sustained. In support of hisopijiion the

(I) (1886) I. L. R. 14 Calc. H I. (2) (1910) I. L R. 37 Calc. 6«0,
(3) (1914)1. L. K. 36 All. 168.

■Sl’bal,
C H.4KDE.V 

Xamapas 
■a.

AHAItCLiA
S h e i k h ,  

Pai'JS J,

1926



1926 l e a r n e d  Sessions Judge cited Panc/iie Singh v. Omor^
Mahomed Sheikh (I), Bishun Das Ghosh v. The King- 

CifAXb:;.i Einperor (2). -and In re A^im Sheikh {^), The repj>ff"
Qf Panchu Singh’s case (1), however, is not satlsfac- 

iiiiADi:u.A and it is not clear whetber process was issued
-111’ ’ against both tlie accused, or whether it was intended

j'aoeJ. charges should be dismissed against both
of them. In re Azini Sheikh's case (o) is against 
the view which the learned Sessions Judge recom
mends to this Court. In that case one Bachanuddi 
preferred a complaint against Maglin and Azim for 
having trespassed upon his land. Process was issued 
iigain.st Maghu> who was tried and acquitted. Subse- 
qnejitly a summons was issued against Azim upon the 
same charge, and the order directing the issue of the 
summons upon xAzim was referred to the High Court 
with a recommtmdation that it should be set aside 
the ground that the Magistrate had no jurisdiction to 
pass such an order. The reference was rejected, and 
Mukerji J. distinguished Panchu Singh's case (1) on 
the ground that “ in that case the Magistrate’s order 
“ was construed as indicating a desire to terminate all 
•‘ proceedings relating to the matter in liis Court, and it 
■■ was held that the District Magistrate could not inter- 
“ fere under section 4o7” . I confess tliat I am unable 
from the reiiorfc to ascertain the facts upon which 
Panchu Singh's case (1) was decided, or the ground of 
the decision. . I cannot, therefore, regard it as an 
authority. It appears to me, however, that when A has 
been tried and acquitted, the expression of a desire by 
the trial Judge that further criminal proceedings should 
not be taken in connection with the subject-matter 
of the trial cannot operate as a bar in law to the issue 
4}f process against B who was neither tried nor

,■312 INDIAN LA.W EEPORTS. [YOL. LIIl.

(1) (1899) 4 C. W. N. 346, (2) (1902) 7 G. W. N. 493.
(3) (19(3?) 7 0. L. J. 249.
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acquitted at A ’s trial Bislmn Das Ghosh's case (1) 
and Kedar Nath Biswas v. Adhin Manji (2), were 
cai ês ill wliicli tlie accused were charged with various 
offences, including the offence of iioiawful assembly 
in which it was necessary that at ieawt five perBoiis 
should Jointly be implicated. After the trhil and 
acquittal of some ot the accused there was obviously 
DO “ sufiicient ground ' ’ in the circumstances for pro- 
ceeding afterwards against the petitionerssee K o ' k a i  

Sardars case It is further urged that where A.
and B are alleged to be concerned jointly in coninjit-- 
ting an offence, and xi is tried and acquitted, and in 
the Older of acquittal the Magistrate states that in his 
opinion the xoroseciition case is false, such an order 
ousts the juris({iction of a Magistrate subsequent!}^'to 
issue process against B io respect of the said offence 
until the ac(|aittalof k  has been set aside : see Blahun 
Das Ghosh’s case (I), and Kedar Nath's ease C2). 
Those cases are distinguishable from the present case 
on the facts, for the learned Magistrate in the present 
case found “ that the case seems to be purely a land 
“ dispute of civil nature, with a long histoty having 
“ equilibrium for each side” . But, in ray opinion, the 
above proposition regarded as a statement of law, with 
all due defereuce to the learned Judges who hiid it 
down, is not only unsound in principle, but is opposed 
to the decisions of this Court in Ro'kai Sardar\s case 
Ci>)yMan'rndra Chandra Ghose y . Emperor ( i ) ; see also 
Emperor v. Ghiire (5). The true view appears to be 
that although in such a case the plea of autrefois 
acquit would not be available to B, and the acquittal 
of A would not bar the issue of process against B, the 
fact that another person accused upon the same facts of

(1) (19l)-2) 7 C. W. N. 493. {ri (1910)1. L. K. 37 (Jale. 680.
(2) (190:5) 7C. W. N. 711. (4) (1911) I. L. R. 41 Cale. 754.

(5) (1914) I. L. E. 36 All 168.
45
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having been 1 iiiplicatecl in the same ofiieace iias been 
acquitted may properly be taken into consideration by 
the Magistrate in determining whether upon thg. 
materials before him there is “ sufficient ground for 
proceeding” to process upon the person ag'aiost 
whom the complaint has been preferi-ed. In each, case 
the Magistrate in deciding whether process should 
issue must exercise a judicial discretion having regard 
to the materials duly placed before him. In. the 
present ease tlie learned Magistrate, having come to 
tlie correct conclusion tl.iat the acquittal in the pre
vious trial was not a bar to the issue of process 
against the petitioners, appears straightway to have 
ordered that process sliould issue without paying any 
regard to what had taken place in i.he earlier pro
ceedings. That, we think, he ought not to have done. 
Accordingly, we set aside the order that process 
should issue against the petitioners, and in the circnrm  ̂
stances we are of opinion that no further proceedings 
should be taken against tiie petitioners.

M u k e r ji  J. I have read the judgm ent of m y 
learned brother in this case, and I agree in the 
observations he has made, the conclusions he has 
arrived at and the order he has passed.

B. M. S.


