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was open to the judgment-debtor to appeal from that
part of the ovder under which the Court allowed the'
amendment of the application for execution and,
ordered that the execation would be proceeded with
for costs of the lower Court also.

On these grounds this appeal must be dismissed
with costs. Hearing-fee three gold mohurs,

Comixg J. I agree.

8. M. Appeal disnwssed.

LETTERS PATENT APPEAL.

Before Walmsley and Chakravarti JJ.

JOGESH CHANDRA ROY
.
ANNADA CHARAN CHAUDHURY.*
Lease—Holding over— Right to renewal.

In a lease for six years with liberty to the lessce torenew the same for
ancther six years and on the expiration of those six years for another
venewal npon similar terms, the heirs of the original lessee continued to be
in pussession after the expiry of the original lease and transfeired the
leaschold futerest to others :—

Held, that the successors-in-iuterest of the original lessee are not entitled
o ask for a renewal of the lease which they could exercise after the expiry
«f the first six years of the lease.

Jardine, Skinner & Co. v. Runi Surut Soondari Debi (1) explained.

* Letters Patent Appeal No. 56 of 1923, in Appeal from Appellate
Peeree No. 1542 of 1923, against the decree of A, H. Cuming, one of the
Judges of this Court, dated April 22, 1925,

(1) (1878) L. R. 5 1. A. 164.
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LETTERS PATENT APPEAL by the plaintiff.

The suit, out of which this appeal aroze, related to
a certain plot of land iu the town of Chittagong. in
1894, the estate to which this piece of land belonged
was under the Court of Wards. The Collector repre-
senting the Court of Wards granted a six yeurs' lease
of this plot to one Mobarale Ali Mistri with « proviso
“that if after the explration of the term of this or

any subsequent lease, the said Mobarak Ali Mistri or

his heirs or assigns shall be willing to renew this
lease or any sabsequent lease he ov they shall be
entitled to do so at such rental as may be fixed by the
Collector of Chittagong.” At the expiry of s'x years
the lease was not renewed, but the lessee und his heirs
and then their assigns continued to be in possession
as temant. The estate was subsequently released by
the Court of Wards and the plaintiff, who is the
proprietor, sought to eject the defendant on the
ground that the leas: had expired and that the lessee
had not exercised his option of renewal of the lease.
The defence was that the defendant had held over and
the relationship of landlord and tenant still snbsisted
between them and that the present tenants were
entitled even then to exercise the option of renewal
Sor six vears and the plaintiff was not entitled to eject
them.

The trinl Court gave the plaintiff a decree. Oun
appeal to the District Couvt, the learned Additional
District Judge held that the plaintiff was not entitled
to eject the defendants, as they were protected by the
renewal clause. The plaintiff appealed to the High
Court. Mr. Justice Newbould, sitting singly, heard
the appeal and dismissad it, Then there waga Letters
Patent Appeal and the Jearned Acting Chief Justice,
Mr. Justice Mookerjee, sitting with Mr. Justice Flet-
cher, ordered the case to be remanded. The order of
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remand ranthus: “ The ground upon which the learned
Additional District Judge modified the decree of the
primary Court involved a mixed question of fact ung,«
law. This question had not been raised in the Cotirt
of first instance and had not been tried out. Conse-

‘quently no decision could be pronounced therson by

the lower Appellate Court. We are therefore of
opinion that the decrce should not have been confifmed.
by Mr. Justice Newbould. Theresult is that theappeal
is allowed. The decree of the learned District Judge
in so faras it varied the decree of the Court of the
first instance is set aside and the case remitted to the
Court of first instance to be tried out with regard tvo
the legal effect of the renewal clause in the lease. The
events which have happensd will be investigated in
evideuce to be adduced by both parties” On that
remand, the trial Court once more decreed the plaint-
iff’s suit and on appeal to the District Court, tTie
learned Judge once more dismissed the suit of the
plaintiff. The pliintiff again appealed to the High
Court and the appeal was heard by Mr. Justice
Cuming, sitting singly, who dismissed the appeal.

The plaintiff, theveupon, preferred this Letters
Patent Appeal.

Dr. Jadu Nath Kangilal (with him Babu Nripendra
Chandra Das), for the appellant. As to due service
of notice and the sufficiency of the notice, the findings
of fact are in favour of the appellant. The defend-
ant wus given full benefit of the renewal clause and
he held for another period of six vears. After that he
did not ask for a fresh renewal and the lease was
legally determined. The willingness must be on the
part of the lessee; Lewis v. Stephenson (1), Secrelary
of State for India in Council v. 4. H. Forbes (2), Raum

(1) {1898)67 L. J. Q. B. 296, (2) (1912)16 C. L. J. 217 '



VOL. LIIL] CALCUTTA SERLES.

Lal Dibey v. Secretary of State for Didin in Conncil
(1, Manilal Dalpatram v. Nandlal Keshavlal (2). 1
rely onJardine, Skinner § Co. v. Rani Surut Soondari
Debe (3). The remand order which asked the lower
Appellate Court to take additional evidence was not
complied with.

Babu Paresh Chandra Sen, for the respondents.
The renewal clause is for the benefit of the respon-
deut. The plaintiff-appellant ought to have offered
tiie defendants an opportunicy of taking o renewal
beforve an ejectment suit. It was open to the defend-
ants even after the expiry of the renewal period
of six years to claim it: Woodfull on TLandlord
and  Tenant, 2lst IZdition, pp. 4712, Moss v,
Barton (4), Rider v. Ford (3), Buckland v. Papillon
(61, Allen v. Murphy (7). A tenant holding over is
an aunual tenant after expivy of the term of the lease.
Here the original lessce, after the expiry ol the first
term. continuned to be a tenant and therelore he Is
entitled to exercise the option of renewal at any time
as loag as the relutionship of lundlord and tenant
subsists between him and the plaintiff. The renewal
i= to be on the same terms and for the same period
ay the original lzase except as to the covenant for
renewal. Bee Secretury of Stale for Indic in Cowncil
v. 4. H. Forbes (8).

CHARKRAVARTI J. 'Thisis an appeal by the plaint
iff and it arises ouf of o suit {or ejectment of the
defendants after service of notice to quit. The lacts,
shortly stated, are these: on the 10th April, 1894, the
Collector of Chittagong, representing the Court of

(1) (1912) 29 C. L. J. 314, (5) [1923] 1 Ci. 541, 5458,
{2) (1919) 22 Bom. L. R. 133. (6) (1866) L. R. 2 Ch., 67, 70,
(3) (1878) L. R. 5 L. A. 164, (7y (1917) 1 Ir. R, 487.

(4) (1966) L. R. 1 Bq. 471, (8) (1912) 15 C. L. J. 217,
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Wards, granted a lease of the land in suit to one,
Mobarak All Mistri for six years—the estate to which
the suid land belonged having been in the possession,
of the Court of Wards. The estate was subsequenfrf
released in July, 1897. It appears that Mobarak Ali
and, after bis death, his beirs conftinned to be in
possession of the land even after the expiry of the
lease and they transferred the leasehold interest to.
one Pitambar, who in his turn transferred it to the
defendants Nos. 2 to 4 in 1913, The plaintifl served a
notice on the defendants to quit in 1914 and the
present suiv was brought on the 26th July, 1915. The
defendants’ answer was that no notice was served
on them and that the notice purported to have been
served was not sufficient. Next, it was said that the
plaintiff was not entitled to eject the defendants, as
the defendants had a right to ask, under the terms of
the lease granted by the Collector in 1894, for™
renewal of the same for another six years, and, on the
expiration of those six years, for another renewal
upon similar terms. The case was originally tried
by the Munsiff and was decreed on the 21st September,
1916, On appeal, that decree was set aside on the
18th Jane, 1917, and the plaintiff’s suit was dismissed.
The plaintiff then filed a second appeal to this Court
and on that, the judgment of the lower Appellate
Court was afirmed on the Tth May, 1919. Then, there
was an app-al under the Letters Patent, which was
successiul and the judgments of the lower Conrts were
set uside and the cuse was sent back for retrial by the
Muansiff. This order wus passed on the 21st April,
1920. The Mansiff on the 30th May, 1921, again
decreed the suit in tavoor of the plaintiff and, on
appeal to the lower Appellate Court, that judgment
and decree were get aside by the learned District
Judge. Thereupon, the plaintiff filed a second appeal”
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to this Court which was heard by my learned brother
Mr. Justice Cuming and was dismissed on the 22nd
April, 1925, The present appeal is preferred by the
plaintiff against this  jodgment of My Justice
Cuming.

The learned adveeate  who appeared {for the
plaintiff-appellant contended first, that the plainiff
was entitled to a decree on the finding that the notice
to quit was served and thut the notice was w valid
one. The learned advoeate next contended that the
tenancy of the defendants was merely o tenancy
from year to year and was liable to be terminated
on the service of a proper notice, which, as a matter
of fact, was served by the plaintiff. It was further
contended thut the defendants, after the expiry of
twelve years from the date of the lease, had no right
to rely upon the clause for renewal of the lease and
that, therefore, they had no answer to the suit for
ejectment after the service of a proper notice on
them to quit.

So far as the question of notice was councerned,
it appears that it was held to be valid and properly
served and no question as regards this notice was
raised before this Court in second appeal. On the
question as to the right of the defendants for a

renewal of the lease even aufter the expiration of

twelve years from the date of the lease it was held
that such a right did exist and that the plaintiff was
not eutitled to demand ejectment without giving the-
defendants an opportunity of asking for a
renewal of the lease as provided for in the lease
granted by the Collector in 1844, It appears that
the cuse of Jardine, Skinner and Cowpiry v. Runt
Surut Soondari Debi (1) was relied upon by the
plaintiff-appellant in support of the contention that,.
: (1) (1878) L. K. 5 1. A. 164.
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assuming that the defendants had a right of renewal
which they could exercise, they had no subsi%tinof
right based on the contract, as the term of such a
renewal after the termination ol the original lezi‘ng
had expired. The learned Judge of this Court in
deahxw with that question says this: “The learned
“ vakil has referred to the case of Jardine, Skinner
“and Company v. Rani Surut Soondari Debi (1), and
~ he relies on that portion of the judgment where it is
= held that it is too late for them to rely upon their
“title 1o a renewal of the lease, which, if it had
“been granted, would now have expired. But the
~facts of that case are quite different from the
- facts of this case, because, as has been pointed out
“hy Mv. Justice Newbould, the case rested on the
“fact that the plaintiff bad issued notice on the
“defendant ealling upon him to renew the lease
“at the rates mentioned in the notice and tlie
“defendant had not applied for renewal”. Speaking
with due respect to the Jearned Judge, it appears to
me thet the judgment of the Judicial Committee in
the case referred to above was not based upon that
distinetion,  Their Lordships held there that
although the defendants were not bound to accept
the venewal, *if the rent at which the plaintiff
offered the lease were too high,” yvet “in that case
it lay upon themn to tuke measures to compel the
plaintiff to renew at a proper rate”; that the
defendants could not compel a renewal of the lease
for more than five years, the original term; and
that it was too late to rely upon a right of renewaj
at a time when, if it had been granted, the renewed
lease would have expired. I do not think that the
fact that the plaintiff omitied to offer o renewal
of the lease after the expiration of the originaj
(1) (1878) L. R. 5 1. A. 164. .
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term of six years has any bearing on the guestion
in issue in the present case. If the pluintiff had
offered a renewal of the lease to the defendants, all that
the defendants conld obtain wus. as is pointed out by
their Lordships of the Judicial Committee, 4 renewal
or six years from the date of the expiry of the
original lease. The defendants could not ask for a con-

cition of renewal to be inserted in the renewed lease.

The utmost right that they had under the renewal
clause was the right to ask for a lease for an additional
term of six years after the expiry of the original
lease.  When the landlord did not disturb the
possession of the defendants for six yvears after the
expiry of the lease, the defendants had no ground of
complaint. They had got all that they were
entitled to under the terms of the original lease.
After the expiry thereof. the defendants were
tenants from year to year with a right to renewal
for six vears from the date of the expiry of the lease.
if the pluintiff had songht to eject the defendants
within six years from the date of the expiry of
ghe lease, the defendants might have set up the
defence that they were entitled to a renewal. But.
after the term of the possible renewal had expired
e defendants could not ask for a fresh renewal
The learned vakil for the respondents contended
that, after the expiry of the lease and also alter
the expiry of six years from that date, the defend-
ants were entitled to a renewal for another six
vears. This certainly wus not the contract between
the parties. The learned wvakil also relied upon
certain Hnglish cases in support of his contention
that this right of remewal can be exercised by the
defendants at any time after the expirvation of the
lease, even though the term for such renesval pro-
vided by the renewul clanse hasalso expired. None
44
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of the cases which were placed bLefore us bears out
this contention. The question was raised before
the expiration of the term of the renewal. I do rfﬁ)/tﬂ
think it necessary to discuss them at any length.
As bas been poiuted out by the Judicial Committee
in the case of Watson and Company v. Ram-
cluend Dutt (1), “in Bengal”, to quote their Lord-
ships’ own wornds, * the courts of justice, in cases”
where no specific rule exists, are to act according to
justice, equity and good conscience,” etc. etc. Now
there is no specific rule of law upon the present
point, I thiuk it would be unjust to allow the
defendants to continue to bold the land after the
expirvation of twelve vyears—the utmost limit to
which the contract provided that the defendants
could occupy the land. I think, therefore, that the
plaintiff was entitled to the relief prayed for. he~
result, therefore, is that the decree of this Court,
dated the 22nd April, 1925, as well as that of the
lower Appeliate Court are set aside and that of the
Muunsift, dated 30th May, 1921, is restored with costs
to the plaintift-appellant in all Couarts.

WALMSLEY J. I agree.
8. M. Appeal allowed.
(1) (1890) I. L. R. 18 Cale. 10 ; L. R. 17 L A, 110,



