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Jfâ  20.
SECRETARY OF STATE FOR INDIA.*

Mesumption Proceedings— Land Revenue—Procedure to be followed in resump­
tion— Nature o f resum])tion~prQceedings—Newly formed land in the bed of 
anavigaile river— Jurisdiciio?i o f  Civil Couris—Limitation— Resmip" 
lion o f  Revenue Regulation ( I I  o f  1819), ss. 5, 8. 10, 22, 23, 24—
Special Commissioners Regulation { I I I  o f  IS28)— Limitaiian Act (IX  
o f  1908), Sch. I, Art. 149.

Proceedings of revenue authorities may be subject to beiwg qaashed in 
the ordinary Courts of Law, if they have been tainted by fundamental 
irregularity.

Secretary o f  State fo r  India v. Jatindra Nath Chowdhury (1) relied on.
When a statute lays down a specific rule as to the manner in which an 

enquiry is to be held and jurisdiction to be exevcised and such ruiea have 
not been strictly observed, an enquiry held by a superior authority cannot be 
taken to be a proper substitute for the procedure laid down by law.

An application by Government under Regulation II of 1819 it not a suit so 
as to make Art. 149 of the First Schedule of the Limitation Act applicabk

Second  A p pe a l  b y  the p la in tiffs  and som e 
defendants.

The history of the case began in 1641 A .B ., when 
the Emperor Shah Jehan made several grants under 
sanads in favour of the ancestors of the plaintiffs, who

* Appeal from Appellate Decree, No. 163 of 1923, against the decree of
D. Vaughan Steven, Additional District Judge of Mymensingh, dated Aug.
10, 1922. reversing the decree of Brojo GopaJ Ghatterjee, Subordinate 
Judge of that district, dated Dec. 23, 1921.

(1) (1924) I. L. E. 51 Calc, 802 ; L. R. 51 I. A. 241.

VOL. LIII.] CALCLTTTA SERIES. 561



o6i INDIAN LAW REPORTS. [VOL. LIII.

1925

M a h a b c k -
SESr̂A BllU 

»,
Secret AB\‘ 
OF S t a t e  

FOR India,

were the objectors to the resamption proceedings 
started under Regulation II  oi 1819. In 1765 A. D., the 
Dewany was obtained by the East India Company^ 
III 1793 A. D., i.e., at the time of the Permanent Settle­
ment, the lands in dispute were not settled w ith any 
zemindar, hi 1S3B A.D., a resumption proceeding was 
started with respect to lakhiraj lands in the villager 
some o! which were the subject-matter of the present 
proceedings. The settlement map of 1850 showed"^ 
creek over the disputed plot. In the thak map It 
appeared that the disputed lands were the bed of a dried 
up river. In 1883 and 1917, proceedings were started 
for resumption of these lands under Act IX  of 1847  ̂
but the proceedings were abandoned on both occasions 
on the ground that Act IX  of 1847 was not applicable 
for resuming these ]ands.

The present proceeding was initiated by an Assist­
ant Settlement Officer in 1918, without obtaining thr€ 
sanction of the Board of Revenue. His finding that 
the lands were assessable to revenue was however 
apx^roved by the Board.

The objectors, who were in possession of these lands, 
brought the i>resent suit to set aside the proceedings, 
and the decision of the Board of Revenue, contending 
that the proceedings were vitiated by irregularities 
and fit to be set aside and that tlie claim of the 
Secretary of State was barred on the principle of 
res judicata, as also by limitation.

The learned Subordinate Judge, while pointing out 
the various irregularities in his Judgment, did not 
express his opinion on the poiut, but decreed the suit 
holding that the plaintiffs had acquired good title by 
adverse possession for more than sixty years under 
Art. 149 of the First Schedule of the Limitation Act, 
He however held that the plaintiffs had failed to 
prove that the lands in dispute were the identical



lands which had been the subject-matter of the pro- 
ceediiigs in 1836 and hence the question of the 
princiiile of res judicata did not arise. uu

On appeal by the Secretary of State for India in S e c r e t a i w  

Council, the Additional District Judge held that no 
limitation was applicabie to these proceedings and 
that, even if Art. 149 applied, the plaintiffs liaving 
failed to prove possession for more than 6!J years 
since the hmds were formed, the question of limitation 
did not arise. On the question of irregularities, the 
lower xAppeliate Court held that the defects were cured 
b̂  ̂ the altiniate approval of the Board of Revenue.
The question of res judicata was not gone into. The 
learned Additional District Judge accord in giy decreed 
the appeal and dismissed the suit.

Thereupon, the plaintiffs and some of the defend­
ants preferred this appual to the High Court,

Mr. Eishindra Nath Sarkar, advocate (with him 
Bahu Sudhangsu Sekhar Miikherjee), for the- 
appellants. Serious irregularities were committed by 
the revenue officer and these go to the very root of the 
matter. The proceedings were initiated by an 
Assistant Settlement Officer, but according to the 
Hegulation, it should have been done by the Collector 
or by a person holding the office of a Collector ; vide 
section 5 of Hegulation II of 1819 and Secretary o f  
State for India in Council v. Fa ha midan nissa 
Begum  (1). In the next place, the previous sanction 
of the Board of Revenue not having been obtained, 
the proceedings were ultra vires: vide clause 1 o f 
section 5 of Regulation II of 1819. Then again, the 
time allowed to take objection to the lands being 
assessed to revenue was not in accordance with law and 
tbe case being disposed of before the expiry of the time

(1) (1889) I. L. R. 17 Gale. 690, 599.
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1925 allowed by law to take objection, the whole proceeding 
m.uiIeun- was illegal: riVIe clause 2 of section 5 of Regalation 
KEHSA Bip.i II of 1819. Next, the notices served were not in 
'SECKErASY accordance -with law as provided in clause 2 of sec- 

 ̂ Regulation II o f  1819. Lastly, the officer did 
not make the enquiry as directed by the Regulation . 
m U  section 5 of Regulation II of 1819. It is imper­
ative that these enquiries should be made about the 
condition of the land at the date of the Permanetrlr 
Settlement oi\ in case of alluvial lauds, the date when 
the lands were formed, even if  the objectors did not 
appear; vide clause 2 of section 2 of Regulation II of 
1819. Tlie enquiry must be full, because no evidence 
could be gone into by the Civil Court in case the 
mafcter be brought before i t ; vide clause 3 of section 10 
of Regulation III of 1828. A ll the above irregularities 
constituted a violation of the fundamental statutory 
provisions of law and the Civil Court had jurisdictLoji- 
to interfere in the matter: Secretary o f State for  
India v. Jatindra Nath Ohowdhury (1).

Secondly, the proceedings were barred by the 
principle of res judicata, because proceedings under 
Regulation II of 1819 are to be taken as suits : vide 
section 10 of Regulation III  of 1828. Now, there was 
a proceeding under the above Regulation in 1836 with 
respect to lands within the village, in which the lands 
in d!si)ute are situated. So it is to be presumed that 
these lands ŵ ere the subject-matter of the proceedings 
of 1836 and hence the present proceeding is barred.

Thirdly, the case is governed by Art. 149 of 
Schedule I of the Limitation A c t : See Mahatab 
Chund Baliadoor v. Government o f Bengal (2) and 
Ananda Kumar Bhattacharjee v. Secretary o f  State 

fo r  India (3). Though the onus ordinarily lies on the
(1) (1924) L L. R. 51 Calc. 802 ; L. B. 51 I. A. 241.
(2) (1850) 4 Moo. L A.. 466,508-9. (3) (191611. L. R. 43 Calc. 973.
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person aliegiag adverse possession, ytill in tiiis case *̂'25 
the onus was on the Secrefcar.y of State to prove that Miliar:;-, 
the posst^ssion of the phiintiffs was not eo!itinaon?^ly ikm 
for over 60 years. Under section 7 of Eegnlatioii II secbetaiu' 
of 1819, the Collector is to enquire into the condition 
of the lands in 1793, when the Pennant^nt Settiement 
was made or, in the case of alluvial lands, at Hie time 
of thft formation of these lands.

T/iP- Senior Govaniment Pleader (Babu- Siirentlra 
Nalh Guha) with tbe Assistant Govermnent Pleader 
{Moulvi Ntiriiddin Ahmed), for the Secretar}^ of State, 
was called npon to answer the question of irregoiari- 
ties only. As some of the plaintiffs filed objections 
before the Assistant Settlement Officer and subse­
quently did not appeal, they must be held to have 
waived their rights and they cannot now take objec­
tion as to the sanction of the Board, the jurisdiction 
of the officer, the shortness of time and bad notice.
Though the oi’vier-sheet states that the objection of 
some of the plaintiffs was rejected because they di<l 
not appear, still the officer made enquiries as required 
by law. The report that the officer sent to the Board 
shows that some sort of enquiry was made. The 
plaintiffs appeared before the Board of Revenue and 
hence the matter should not be allowed to be 

' re-agitated before the Oivil Court. The procedure 
prescribed in the Regulation is not strictly followed 
in reality and the irregularities complained of are not 
such as to vitiate the whole proceeding.

Giir. adi\ tniU,

N ew bould  and 0BAHAM JJ. This is an appeal 
arising out of resumption proceedings under 
Regulation II of 1819. Certain lands to which the 
appellants claim lakhiraj title, were assessed wdth

- 42
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1925 revenue on tlie ground that they had originally formed
MahIbw-  ̂ navigable river and had subsequently
NEssA Bibi i^een included, by the appellants within their lakhiraj. 
Secebtaey land. As provided in the Eegulation, the decision of 
OF State Board of Bevenue was questioned in a suit in the 

Court of the Subordinate Judge of My men singh. He 
decreed that suit, holding that the land in suit could 
not be assessed with revenue, as the claim of Govern­
ment was barred by limitation. On appeal to the 
District Judge that decision was reversed and the suit 
brought by the appellants was dismissed.

The finding of the lower Appellate Court is 
attacked on three grounds. Firstly, that the resump­
tion proceedings were illegal on account of several 
irregularities; secondly, that the claim to resumption 
was barred by res judicata and thirdly, that the 
claim was barred by iiniitation. On the second and 
third oi these grounds we hold against the appellants? 
The plea of res judicata cannot succeed when it has 
been found by the Court tiiat the land which was the 
subject of the former proceedings in 1837 has not been 
proved to be identical with the land which is the 
subject-matter of the present suit. On the plea of 
limitation we are in agreement with the learned 
District Judge that the application by Government 
under Regulation II of 1819 was not a suit so as to 
make Article 149 of the First Schedule of the Limita­
tion Act applicable.

But on the other j)oint we hold that the appellants 
have established their case. Both sides rely on the 
decision of the Judicial Coinmittee of the Privy 
Council in Secretary of State for India v. Jaimdra 
Nath Chowdhurij (1). Though in that case the final 
decision was in favour of Government and it was 
held that the proceedings of the Revenue authorities

566 INDIAN LAW REPORTS. [VOL. LIII
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were to be upheld, tlieif Lordsliips were carefiil to i&'is 
point out that the proceedings of the assessiag 
autliorities may be still subject to being cjiiashed in kes?a Bibi 
the ordinary Courts of law if they have been taiiitetl Si;cietab¥ 
by fundamental iL-re '̂ularity. In the present ease we 0^State 
mast hold that it has been established that there was 
such essential tiiid fundamental violation of statutory 
recpiiremeuts as would give ground for cfnasliiiig the 
proceedings in a Court of law. Froni the commence­
ment the proceedings were marked by a disregard: 
of the express provisions of the Eegiilatioii. In tb& 
first i3lace, before the Collector can commence 
proceedings he must report the circumstances to- 
the Board of Eevenne oi' other authority exercising 
the powers of that Board, who, should they be of 
opinion that proper grounds exist for enquiry, shall 
direct the Collector or other officer exercising the- 
power of the Collector to enter on an investigation 
of the case in the manner hereafter mentioned. Here/ 
the proceedings for resumption were instituted by 
the Assistant Settlement Officer without any previous- 
report of the Board of Eevenne or any direction by 
that Board that that officer should enter on an investi­
gation of the case. Whex’e the Legislature provides.
•that an ofticer shall not act of his own motion but 
only under the direction of a superior authority, if he- 
acts in disobedience of this provision it is difficult 
to hold that he is acting within his Jurisdiction,
The second clause of section 5 provides that “ the'
Collector, on receiviag the authority of. the Board of 
Revenue, sliall call the party before him by a notice 
stating the demand of Government on the lands* ^̂ ad 
requiring hioi to attend either in person or by vakil, 
within the period of one month, and to produce all 
sanads or other writings in virtue of which he may 
possess the lands, or under which they have been, or
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1925 may be, claimed to be held free oi assessment.” In
Assistant Settlement Officer without 

KEssA Bibi receiving the authority of the Board of Reyeniie called 
Sr-naETAiiV’ 01'̂  the i)artles before him to file objections within tile 

period ot 15 days. This notice is objectionable for two 
reasons: firstly, the period was half of that required 
by the statute, and secondlj', the parties were not 
called on to appear before him, but were directed to 
file objection for transmission to the Settlement Officer  ̂
It would appear that after the issue of these notices it 
was decided that the case should be investigated not 
by the Settlement Officer bat by the x4.ssistant Settle­
ment Officer, but it does not appear that the parties 
were Informed that the Assistant Settlement Officer 
would himself deal with the case. However that may 
be, the case was adjourned for two days only, and on 
none of the partie.s appearing the Assistant Settlement 
Officer proceeded ex 'parte. Here again he overlook&df 
the iH’Ovisions of the Regalalion. Section 6 provides 
that, “  if the party shall not appear the Collector shall 

proceed to investigate and decide upon the case in the 
“ same manner as if the party had appeared, answered 
“ and entered into proof ” and the nature of the enquiry 
to be made by the Collector is set out in section 7 
which directs that the “ Collector shall institute a full 
“  and particular enquiry into the circumstances and 

condition of the land in question at the period of the 
"‘ decennial settlement, and, in cases of alluvion land 

into the period of its formation It does not appear 
that any enquiry was made by the Assistant Settlement 
Officer upon these two points.

It is contended on behalf of the Secretary of State 
that when the matter finally came before the Board of 
Revenue after the Assistant Settlement Officer’s 
enquiry was concluded the parties had fall opportunity 
of representing their case to the Board, and that the



Board having heard their objectioii, no substantia! 
wrong has been done to the appellants. W e are MAiuErs-. 

•'■naable to hold tbat when a statute lay>5 down a specific T ib i  

rule as to the maDoer ill which ;iri eoquiry Is to be SEâ ETAnY 
hekl and jurisdiction to !)e exercised, the enquiry 
held by a snperior authority can be held to be a 
proper siibstitoie for the procedure laid down by law.
The necessity of proper investigation by the Collector 
appears obvious i! we consider the provisions of 
Regulation III of 1828 which was enacted in modifica­
tion and in extension o! the provisions coutaiued in 
sections S2, 23 and 2i of Regulation II of 1819. The 
third clause of section 10 of that Regulation provides 
the procedure to be followed in suits to contest the 
Board’s decision and under that section the parties 
are prohibited from producing before the Court any 
evidence that has not been produced or tendered before 
the Collector or the Board, except under special 
circumstances. We therefore hokl that the resnoip- 
tion proceedings were vitiated by fundamental irre­
gularities and that the plaintiffs’ suit should have been 
decreed.

W e accordingly decree this appeal. We set aside 
the judgment and decree of the lower Appellate 
Court. The plaintiffs* suit is decreed and it is ordered 
that the order of the Board of Revenue declaring the 
land in suit liable to assessment of revenue be set 
aside.

The plaintiffs will get their costs in all Courts.
s. M

jppeai alloived.

VOL. L lll.j CALCUTTA SERIES. m §


