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Before Cuming and Page JJ.

,EMPEROR 

INDD BHUSAN SARKAE.*

InGome-Tar,— Permanently settled estates—Profits from jaUcars, i f  assesŝ -
able -Bengal Permanent Settlement Reg. (I  of 1793)  ̂ Arts. HI, IV,
VI—Income-tax Act {X I of 1922), ss. 4, 6 (vi).

The income derived from jaU-ars which were a.sseKSed under Rogu- 
Jation I of 1793 at the time of the Permanent Settlement, is not liable to 
assesstueat for income tax under the Income-tax Act, SI of 1922.

Chief Oommissioner of Inoome-tax v. Zemindar of Singampatti (1 ) 
and Maharajadhiraj of Darhhanga v, Commissioner o f Ineome-iax (2) 
followed.

Judgment of Page J. in Emperor v. Probhat Chandra Barm (3) 
affirmed.

T h is  was a Reference by Mr. W. D. R. Prentice,
I.C.S., Oatiimissioner of Income-tax, Bengal, under 

section 66 (u) of the Income-tax A.ct (XI of 1922) 
for the opi nion of the Hon’ble High Court.

The assessee, Indii Bhusan Sarkar, a resident of 
Earidpui', was assessed to income-tax on his jalkarsr 
under section 23 {8) of tlie Income-tax Act. The 
assessee appealed on the ground that the income 
derived from the jalkars was taken into considera
tion in settling the jama of certain estates at the time

® Income-tax Reference No. 5 of 1925 under section 66(2) of the 
Income-tax Act.

(1) (1922) I. L. R. 45 Mad. 5l8.
(2) (1924) I, L. R. 3 Pat. 470; after remand (1925) 0. W. N. Pa 

Sup. 49.
(3) (1924) I. L. R. 51 Calc. 504.
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of the Permaiienfc SefctlenienC under Regulation I of 
1793 aad that any furfclier inipositioii on it would be 

b«£ontrary to the provisions of the said Eegiilation. 
The facts fally appear from the letter of Reference 
which is g îveii below

“  At the request of the assessee I have tiie honour to submit herevyith 
"\urider section 66(5) of Incoine-tax Act the following questions of law for 
/-the decision of tlie Hon’ble High Court :—

“ Is the income from the _ja/^ar3, which were included in the assets 
“ upon which the jamas of the Estates TNS 106 and 107 of the 
“ Dacca Oollectorate and TN 6301 of the Faridpur Collecturate 
“ were assessed uiider Eegulatioii I of 1793 at the time of the 
“ Permanent Settlement, liable to assessment to income-tax 
“ under Act XI of 1922.”

“ 2. That facts are as follows :—Babu Indu Bhusan Sarkar an assessee 
“ of Faridpur district declared in his return filed under section 22 (S) 

Income-tax Act an income of Rs. 5,574 from jalhars and was assessed 
“ under auction 23(5) on this and other sources of income. He appealed 
“ against the assessment to the Assistant Oommissioner of fncome-tas, 
‘ ‘ Faridpur, oa the ground that this income from jalhars arose from assets 
“ which were included in the assets taken into consideration in settling the 

jama of the three estates TUS 106 and 107 of the Dacca Oollectorate 
“ andTNGSOl of the Faridpur Oollectorate at the time of the Permanent 
“ Settlement uudei- Regulation 1 of 1793 and that an_7 further imposition 
“ on the same source in tlie shape of income-tax would be contrary to 
“ Article VI of the said Regulation. There was no claim that income 
“ from jftJ/cfti- svag agricultural income as defined in section 2 (?) Income, 
“ tax Act (XI of 1922) and exempt ats such under section 4 (S) (viii) of the 

'-'‘ same Act. The assessee supported his claim by a reference to the 
“ decision of Dawson Miller 0. J. in the case Maharajadkiraj of Darbhanga 
“ v Commissioner o f hiGome-tax {i). The Assistant Gommissione-r rejected 
“ the appeal relying on the judgment of Rankin J, in the case of Emperor 
“ V. Pi'obhat Ghmclra Barua (2).

“ 3. The assessee has nosv applied for a reference of tliis question of 
‘ ‘ law to the Hoa’ble High Court under section 66 (^) Income-tax (XI of 

1922).I have awrtained from the CoUectdra of Dacca and Faridpur that 
“ the income from the jalkars were included in the assets upon which the 

jamas of the said estates were fixed under Regulation I of 1793. Accord- 
“  ingly I refer the question as stated at the commencement of'tliis letter,

(1) (1925) 0. W. N. Pat. sup. 49-53.
(2) (1924) I. L. K. 51 Calc. 504-547.
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4. Under section 66 (5) I am required to express rny opuiitui on the 
“ cinestion which is referred and I would answer the qiiestiou in the 
'■ affirmative, adopting the reaaoiia given by Banldn J. in his judgment in 
“  the case Emperor v. Probkat Okandra Barua (I).

“ In that jndgment of Eankin J. the remark was made that the High
“ Court was without any assistance in regard to the practice of the 
“ Revenue Autliorities since 1886 as regards fi.-5heries in pernaanently settled 
‘‘ estates. A reference to the previous assessment records of this asses')
“  shows that he has for years declared and has been assessed on inoQW 
“ from fi-fberies ; and so far as my personal experience goes (and, the 
“ eiiquii'ies 1 have made uniformly confirm iny experience) income from 
“ fi,9heries has all along been assessed to income-tax in Bengal vnthout 
‘■objection. The claim now made that income from fisheries and from 
“ similar items of non-agrioultnral income in permanently settled estates 
“ are exempt from income-tax is a new one which so far as I can discover 
“ has only been raised in the last two or three years and whatever the legal
“ position may be (and the judgment of Kankin J. appears to me to be
“ conclusive on the subject) there can be no doubt that the general practice 
“ all along has been to assess income from such sources to income-tax—meie 
“ Rulings 9, 10, 12 of the Bengal Board of Revenue in Appendix  ̂
“ IV, page 75, Bengal Inome-tax Manual, 1907, vî hich were given in l§o6 
“ and have bien followed imifocinly ever since in Bengal.”

Babu Tiupendra Kumar Mitter (with him 
Balm Dharmadas Sett), for tlie applicant assessee, 
contended, that the income from the permanently 
settled estates could not be assessed,* These were all 
jalkar mahals and were permanently settled. The 
benefit which was granted to a proprietor under- 
the Permanent Settle me at of 1793 was not
repealed by the Income-tax -Act of 1922 and
therefore there could not be any further imposition 
on the same source of income. The expression 
‘ ‘ other sources” in s. 6 (vi) did not include the
profits from such jalkars. He relied upon the
judgment of Page J. in Emperor v. Prohhat Qfiandra 
Barua (1), Blackpool Oorporaiion v. Slarr Estate Co.,,

(0 (1924) I. L, R. 51 .ale. 504-54 7.
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Lid, (1 j, Maijor o f London v . Netherlands Steamboat 
Company (2), Chief Commissioner o f  Income-tax v 
Zemindar o f Singampatti (3), Mafia raj adh iraj o f 
BarhJuuiga v. Gommissloner o f Income-tax (4j and 
Pole-Garew v. Craddock (5).

The AdvocaLe-Geywral (Mr. />’ . L. Mi tier) with
/an Bahii Surendra Nath Guha and Babii Satindra
Nath Mukherjee, for the opposite party, contended, 
that the income from fisheries was liable to be 
assessed. The intention of the Legislature was to be 
gathered from the different secfions. Looking at the 
relevant sections the G-overninent did not debar them
selves from imposing revenue from all sources of 
income. Therefore fisheries were not necessarily 
excluded. It was for the assessee to show that be 
was- to be excluded. He relied upon the judgments 
of Rankin J. in Emperor v. Prohhat Chandra 
Barua (6), and Mullick J. in Maharajadhiraj of Dar- 
bhonga v. Commissioner o f Income-tax (7), and Beal’s 
Rales for Interpretation of Statutes, Part YII, 480.

Ba.bv Bupendra Kumar Mitter, in reply.
Cur. adv. Valt.

Cum in  a  J. This is a Reference under section 66 (2) 
_of the Income-tax A ct  by the Commissioner of 
Income-tax and the question of law referred for 
decision is—

Is the income from the jalkars, which were 
included in the assets upon which the jamas of the 
estate Tauzi Nos. 106 and 107 Dacca CoJlecfcorate and 
Tauzi No. 6301 of the Faridpur Oollectorate were 
assessed under Regulation I of 1793 at the time of the

(1) [1922] 1 A. 0. 27, 33, 34. (4) (1925) 0 W. N, Pat. Sup. 49.
(2) [1905] A. C. 263. (6) [19’20] 3 K. B. 109.
(3) (1922) I. L. R. 45 Mad. 518, (6) (1924) I. L, H. 51 Calc. 504

(7) (1924) I, U, E. 3 Pat. 470.
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Cdjiing J.

Permanent Settlement, liable to assessment to income- 
tax under Act XI of 1922. I am of opinion that the 
answer must be in tbe negative. The sections of 
the Ii]come-tax x4.ct on which the Commissioner 
relies are—

Section 4 which provides that—
“ Siive as hereinafter provided, tliis Act sluill apply to all income, protiv 

“ or gains, as described or comprised in Seeiion 6, from wiiatever souicii 
“ derived, accruing or arising, or received in British India, nr deemed 
“ under the provisions of this Act to accrue, or arise, or to be received in 
“ British India.”

Section 6 provides—
“ Save as otherwise provided by this Act, the beads of

“ income, profits and gains, shall be chargeable to income-tax in the 
manner hereinafter appearing, niimeiy :—

“ (i) Salaries.
“ {ii) Interest on securities.

(Hi) Property.
“ (iv) Business.
“ ( v )  Professional earnings.

“ (m) Other sources.”
The contention of the Commissioner of Income-tax 

is that the profits from fisheries fall iinder “ other 
sources” - and that there is nothing in the Act which, 
exempts such profits from the operation of the Act.

The assessee relies on Regulation I of 1793 (The 
Bengal Permanent Settlement Regulation) with 
special reference to articles III, lY  and VI.

He argues that by this Regnlatioji the amount ot 
revenue payable by his estate is fixed in perpetuity ; 
that the income from these fisheries was taken into 
account in assessing the amount of revenue to be 
paid, and hence he is paying re venae for these 
fisheries, and that now to assess these fisheries to 
income-tax is in reality to increase the amount of 
revenue payable by him.

He does not contend that the Legislature has not 
the power to do so, but he argues that tbe Act which
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takes away a right conferi-eci on tlie subject by a 
previous enactment muKt do so in clear and unequi- 
'vpcal language.

The Commissioner of Income-tax contends that the 
language of the Income-tax Act is sufficiently clear, 
and that by the words “  other sources ” so much of Coming J. 

wh^galation I of 1793 as covers the income derived 
^ o m  fisheries is repealed.

To discover what is the rule which should guide 
the Courts in determining whether the provisions of 
one Act are repealed or modified by a subsequent 
enactment it will be sufiicient if I refer to the observa
tions of three very learned Judges.

Lord Selboarne, Lord Chancellor in the case of 
Mary Seward v. The Owner of the “ Vera Cruz ” (1), 
remarks—

“ If anything be certain it is this, that where there are general words 
“ in a later Act capable of reasonable and sensible application -without 
“ extending them to subjects specially dealt with by earlier legislation,
“ you are not to hold that earlier and special legislation indirectly repealed,
“ altered, or derogated from merely by force of such general words,
“ without anj’ indication of a particular intention,”

Let US apply the rule to the present case.
W e have in the Regulation of 1793 an Act which 

deals specially with the fixing of the revenue to be 
paid by permanently settled estates. The words used 
In the Income-tax Act are very general, viz., “ other 
sources” . The provision is obviously capable of a 
reasonable and sensible application without extending 
it to incomes derived from fisheries. They are obvi
ously not the only income which might fall under 
other sources.

There is, to my mind, nothing in the words “ other 
sources” to indicate that by these words the Legis
lature h-id the particular intention of repealing so

(1) (1884) 10 A. 0 .5 9 ,68 ,

39
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much of Regulation 1 of 1793 as dealt with the fixity 
of revenue so far as fisheries were concerned.

Lord Justice Bowen re-stated the same rule in tl>e 
case Re Ciiro Mansfield v. Mansfield (1). In the case 
of Garnett v. Bradley (2), Lord Blackburn remarked—

“ But where lhat is the case, where the particular enactment is parti- 
cular in the sense that it protects the rights, the property, the privileges 

“ of particular persona or a class of persons, the reason for the rule wliici) 
“ has been acted upou is exceedingly plain and strong. It would 
“ unjust, or I would rather say unfair (I do not go further than that), to 
“ pass an enactment taking away from a particular person or class of 
‘ persons his or tlieir rights without hearing what he or the}’’ have got to 
“say about it ; and if general words were to have the effect of taking 
“ away the rights of a particular person or class which had been given to 

them beforehand, it would be done without their having any knowledge 
“ or opportunity of resisting it, and it is not to be imputed to tlie Legisla- 
“ tiire or to be supposed that the Legislature would do what was unfair.”

Lei us apply these observations also to the present 
case.

Regulation I of 1793 does certainly confer certain 
riglits and privileges on a particular class of persons 
with whom these estates were settled at the time of 
the Permanent Settlement, enacting- that the revenue 
which they should pay for their estates then settled 
with them was fixed for ever. If these rights are to 
be taken away by the general words “ other sources 
of Income” clearly their rights would be taken away 
without their having any knowledge or opportunity” 
of resisting.it.

As Lord Blackburn puts it, it is an intelligible 
principle that the Legislature shall not be presumed 
to have done anything unfair and to have taken away 
a privilege not having openly stated that they meant 
to take it away or in such open or clear language that 
the persons affected might come and resist and use 
arguments to shew why it should not be taken away,

(1) (1889) 43 Ch. D. 12, 17. (2) (1878) .8 A,G, 944, 968.



VOL. LIII.] GALGUTTl-SERIES, 531

1-926

E m  PE ROB

iNDLT
B i iu s a n

S a u k a b .

but having simply used general words quite consistent 
wifcli their never having fchought of the privilege at 

'̂ 11.
It must be remembered that the Income4ax Act 

was passed by the Central Assembly. There are many 
parts of India where fche Permanent Settlement OraiNaj. 

d all that it implies are entirely unknown, and 
3re is nothing to show that the Legishiture when 

enacting the particular Act had in mind the Perma
nent Settlement and deliberately took away one of the 
privileges conferred by the Regulation. As Lord 
Blackburn puts it the general words are quite consist
ent with the Legislature having never thought of the 
Permanent Settlement at all. It is difficult for me to 
think that the Legislature would by an indirect route 
alter the important and long-cherished privileges 
conferred by the Permanent Settlement.

I am not in any way impressed by the argument 
of the Commissioner of Income-tax that hitherto 
incomes from fisheries have been assessed to income- 
tax without objection. It may have been but that 
does not make it any more legal. Neither is there 
anything to shew that the incomes of these fisheries 
he referred to were^taken into account in. fixing what 
revenue had to be paid.

The view which I now take is the view  which has 
commended itself to the Madras High Court: see 
Chief Commissioner of Income-tax v. Zemindar of 
Singampatti (1), and also to the Patna Hight Court; 
see Maharofadhiraj of Darhhanga v. Commissioner 
of Income-tax (2). The answer I would give to the 
Reference of the Commissioner of Income-tax is that 
the incomes of such jalkars as are referred to in his 
letter of Reference are nob liable to be assessed to 
income-tax.

(1) (1922) I, L. B. 45 Mad. 518. (2) (1924) I. L. R. 3 pat. 470,
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Pagb J,

Page J. I agree. In tlie case of Emperor v. Probhat 
Ghayidra Bariia (1) I had occasion to state my views 
on this matter, and I need not repeat them. On th/ilT 
occasion I had the misfortune to differ from my 
brother Rankin, but before that case was decided the 
Madras High Court in Chief Commissioner of Income- 
tax V, Zemindar of Singampatti (2), and since it 
decided the Patna High Court in Maharajadhif^^ 
of Darhhanga v. Commissioner of Income-tax (3) 
arrived at the same conclusion as that which I 
expressed in Emperor v. Probhat Chandra Barua (J). 
It is highly, important that questions aftecting the 
liability of the subject to taxation should not remain 
in doubt, aud it is satisfactory that a Full Bench of 
the Madras High Court, and a Division Bench of the 
High Courts at Calcutta and Patna, which have been 
invited to express an opinion on this important 
matter, have each now answered the question 
propounded in the same sense, and are of opinion rhat 
income derived from sources such as that which is the 
subject matter of this Reference is not assessable to 
income-tax.

B. M. s.
(I) (1920 I- L. B. 51 Calc. 504. (2) (1922) I. L, R, 45 Mad. 518.
(3) (1924) I. L. R. 3 Pat. 470 ; after remand (1925) G. W. N. Pat. Sup. 49.


