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Before C- 0. Ghose and Duval JJ.

TARAKE3WAR MUKHOPADHYA

V.

EMPEROR.*

Comi.labil— Proper Court to ?nal'e a complaint—“ Offence committed i
or in relation tô  a proceeding in that Court ”— Criminal Procedure
Code {Act r  of 1 89 8 )  i,. 476.

T}ie proper aiithi)rity lo ni;ike a cuiiipUiint under s. 476 o£ the Criminal 
Procedure Code, iti not the Guurt wliioh took cognizance and issued process, 
iitnl tlie Court winch tried and disposed of the original ca.se.

Jeehun Krista Shaw  v . Benoy Krista Shaw (1), and Piitiram Rui.d is v. 
Mahomed Kasem (2) applied.

On the l-itii June 1924 the petitioner filed a com- 
phiint against one Jonabali Tas.simuddy and ot]iers in 
the Court of Mr. Suresh Chandra Sen, Deputy Magis­
trate of tlie first class in the district of Backergunge, 
binder sections 395, 380 and 147 of the Penal Code. 
The Magistrate examined the petitioner, and the case 
was then withdrawn by the Additional District Magis­
trate and transferred to Mr. Lolit Chander Guha, a 
first class Deputy Magistrate. The latter held a local 
inquiry and dismissed the complaint under section 203 

■of the Code, with the observation that there was no 
reason for proceeding against the petitioner under 
:section 211 of the Penal Code. Thereupon Mr. B. C.

Criiuinal Revision No. 852 of 19-25 against the order o£ W. H, Carter, 
:Scssious Judge of Backei-gunge, dated Aug. 3, 1925.

(1) (1901) 6 0. W. N. 35. (2) (IS&o) H C. W. N. 33.



Sen made a complaint against the petitioner of the 9̂25
offence under section 211 of the Penal Code, and sent ta rakes war 
ft to Mr. Madhiisiidan Das, a Deputy Magistrate, for Îckeo-

,  p a d h y anecesBary action. The accused was mtimately com- v.
mitted to the Court of Session, and he was convicted
by the Assistant Sessions Judge of Backergunge, sit-

fl^ig with a jary, under section 211 of the Penal Code,
-and sentenced to rigorous imprisonment for a yeai'
and-a-half. An appeal against the conviction and
sentence was dismissed by the Sessions Judge on the
3rd August 1925.

The petitioner then moved tlie High Court and 
obtained the present Rule on the ground that no 
legally valid complaint had been made in the case.

Babu Suresh Ohrtndra Taluqdar (with him Bahii 
Tiamendra Chandra Roy), for the petitioner. The com- 

~plaint shonld have been made by Mr. Gnha who held 
the local inquiry and disposed of the case, and not by 
the Magistrate who took cognizance: See Jeebiin
Krista Shaw v. Benoy Krista Shaw (1), and Putiram  
Ruidas v. Mahomed Kasem (2).

The Deputy Legal Remembrancer (Mr. Ashraf Ali) 
for the Crown. The offence under section 211 of the 
Penal Code was committed in, or in relation to, a pro­
ceeding in the Court of Mr. Sen, as the complaint 
found false was filed before him, and he recorded the 
examination of the complainant. He had jurisdiction 
to make the complaint.

C. 0. G h o s e  a n d  D u y a l  JJ. In this case the peti­
tioner filed a petition of complaint on the Mth June,
1924, in the Court of Mr, Suresh Chandra Sen, Deputy 
Magistrate, first class, under sections 395, 380 and 147 of

VOL. LTIL] OALODTTA SERIES. 489

(1) (1901) 6 0. W. N. 35. (2) (1895) 3 C. W, N. 33.
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tlie Indian Penal Code. Mr. Sen examined the peti­
tioner on oatli, and tliereafter tlie case was transferred 
to the file of Mr. L. 0, Giiha, Deputy Magistrate, lirBfe 
class, for disposal. Mr. L. 0. Gnlia held a local inquiry 
and then dismissed the petltdoner’s complaint under 
section 203 of the Criminal Procedure Code. He 
observed, however, that there was no occasion for 
ceedings against the petitioner under section 211 of th^ 
Indian Penal Code. Mr. Sen, before whom the peti­
tion of complaint had been filed, thereafter made a 
complaint under section 476 of the Criminal Procedure 
Code, against the petitionei’ and sent the complaint to 
Mr. Das, Dejjuty Magistrate, for necessary action. 
After a preliminary iuquiry the petitioner was com­
mitted to the Court of Session to take his trial under 
section 211 of the Indian Penal Code. He was con­
victed by the Assistant Sessions Judge and sentencg^ 
to undergo rigorous imprisonment for a period of one 
year and a half. An appeal against the said conviction 
and sentence was summarily dismissed by Mr. Carter, 
Sessions Judge, on the 3rd August 1925.

It is now contended befoi-e us that the petitioner’s 
case having been transferred from the file of Mr, Sen 
to that of Mr. G-uha, Deputy Magistrate, who tried the 
case on the merits, the former had no Jurisdiction to 
make the complaint under section 476 of the Criminal 
Procedure Code. The matter really depends iipon the 
meaning of the words “ which appears to have been 
committed in, or in relation to, a proceediug in that 
Court” occurring in section 476 oE the Criminal Pro­
cedure Code. It will be noticed that the same words 
occurred in clause (b) of sub-section (1) ol section 195 
of the Criminal Procedure Code. Now it has been 
held in cases under the old section 195 of the CriminaP' 
Procedure Code that it is the Court trying the case 
which is the proper authority to grant sanction, and
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not tlie  Ooart before whicli i3roceerliiigs are insfcitoteci 
and by wliicli process is issued (see the cases of Jeehttn 
"%7''ista tihaiv v. Benoy Krista Shaw (1), and Puiiram  
Euidas y . Mahomed Kasem (2), No doubt, under tlie 
present Code, sanction to jDrosecute under section 195 
lias been done away with, and in its place a complaint 

to be made in writing under section 476 of the 
criminal Procedure Code. We tliink, howeTer, that 
the ratio of the decisions referred to abova applies, 
and that if a complaint had to be made in tins case 
it should have been made by Mr. Gulia and not by 
Mr. Sen. In this view of the matter the contention 
urged before us succeeds, and we make the Rule- 
absolute. The result is that the conviction and 
sentence are set aside and the petitioner will be 
discharged from his bail bonds.
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(1) (1901) 6 C, W. N. 35. (2) (1895) 3 G. W. N. 33.


