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RAM PROTAP CHAMRIA (PLAINTIFF)
V.

DURGA PROSAD CHAMRIA AND OTHERS
(DEFENDANTS),

[oK APPEAL FROM THE HIGH COURT AT GALGUTTA,]

Arlitration—Award—Reference of all matters in dispute—Suit relating
to some of matters in dispute—Order of Cownrt referring matters in
suit—Award dealing with all disputes—Invalidity— Code of Clivid
Procedure (Aet V of 1508) Sch. 11, ss. 1, 2, 15.

After a suit bad been brought praying for a dissolution of a fumily
partnership and accounts, the members of the family referred to arbitra-
tion all matters in difference between them. Sowme of the differcnces so
referred were not the subject of the suit, and a mewmber of the family who
was not a party to the suit was interested in certain of them. The Court
made an order referring to the agreed arbitrators all matters in difference
in the suit Letween the parvies to the suit, The arbitrators inade an award
as to all the matters in dispute without discriminating between those
which were the subject of the suit and those which were vot.

Held, that the award so far as it dealt with matters in difference in the
suit was rightly set aside, as it was one which was ‘' otherwise invalid”
within the Code of Civil Procedure, 1908, Sch. 11, =, 15,

Queere : whether it is in all circumstances impossible under the Iaw of
India for one and the same arbitration to be held as to matters at issue (i,
suit and as to other watters in" which persons pot parties are concernedly

Decision of the High Court atfirmed.

ArPEAL (No. 121 of 1924) from an order of the High
Court in its Appellate Jurisdiction (July 19, 1928)
affirming an order of the Court in its Original
Jurisdiction.

The order appealed from set aside an award of
arbitrators, dated May 27,1992, in so [ar as it purported -

® Present ; LORD BLAYESBURGH, LORD Dannizg AND Ste Jouy oo
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to deal with matters referred to in a suit. The suit
in question was instituted by the appellant claiming
the dissolution of a family partnership, accounts and
a receiver. The members of the family had referved to
arbitration the matters in dispute between them,
these matters including differences which were not
the subject of the suit, and in certain of which a
member of the family who was not a party to the
suit was interested. The CQourt had made an order
referring to the arbitrators to whom that general
réference had been made “all matters in difference in
the suit between the parties to the suit ™.

The award dealt with all wmatters in dispute
without differentiating between those which were the
subiect of the suit and those which were not.

The award was set aside by Greaves J. and his
order was affirmed on appeal by Mookerjee and
Rankin JJ. '

) DeGruyther, K. C.,and Wallach, for the appellant.

Duwime, K. C., and Narasimham, for the respondent
No. 1.

Upjohn, K. C., Sir G. Lewndes, K. C., and Narasim-
ham for the respondents Nos. 4 and 5.

[Reference was made to the Code of Oivil
Procedure, 1908, Sch. I, ss. 1, 10, 12, 14, 15 ; the Indian
Arbitration Act, 1899, ss. 4, 11, 14, 15, and to
Darlington Wagon Co. v. Harding (1).]

- The judgment of their Lordships was delivered by
LORD BLANESBURGH. This appeal isfrom an order

of the High Court of Judicature at Fort William in
Bengal, exercising appellate jurisdiction and in effect

affirming an order made by Mr. Justice Greaves,

gitting in the exercise of the ordinary eriginal civil

(1) [1891] 1 Q. B. 245.
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jurisdiction of the Court. Both were orders propoun-
ded in a suit for the dissolution of a partnership,
and their result was to set aside an award of arbitra-
tors so far as that award affected to deal with matters
in question in the suit. The appellant upholds the
award and asks that the orders setting it aside be
discharged.

The circumstances are somewhat involved and, in
detail, elaborate. It will be possible, however,ﬂﬁ%’
their Lovdships hope, to state the facts in a summary
form without endangering such accuracy asis requisite
for the purpeses of their judgment.

The disputants are descendants of one Nandram
Chamria, and their disputes are to a large extent,
although mnot altogether, traceable to guestions con-
cerning the division of the estate of one of his song—
Hardatroy Chamria—whose position in the family
with his relationship to the parties before the Board
appears in the following pedigree, taken from the
jodgment of Mr. Justice Mookerjee in the Appeal
Court.

Nandram Chamria

}
i
Gorakhram Hardatroy Chamria
M. Annardeyi
l

Ramprotap Amlokehand  Durgaprosad  Radhakissen  Motilal
(Plaintiffy M. Surji
(adopts Keshabdeo) IKeshabdeo

" The suit, No, 120 of 1922, related to a business of
brokers and bankers carried on under the style of
Hardatroy Chamria and Company. The business

originally had been started by Hardatroy alone.

Some years later he took into it, first as an assistant,
then as a partner, his nephew, the plaintiff and present
appellant, Ram Protap Chamria. The appellant’s
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share as a partner was, in its origin, twe anvas;
subsequently, it became one of five annas. Later
still, the appellant’s Drother, Amlokchand, was
admitted a partner with a two annas’ share. He died,
however, in 1911, and after his death the business was
carried on by Hardatroy and the appellant together,
Hardatroy being treated as possessed of an eleven
annas’ share and the appellant of the remaining share
of five annas. By an indenture, dated the Ist October
1916, and made between Hardatroy and the appellant,
it was agreed that this partnership should continue
for 20 years. There is no further reference in the
appellant’s plaint to the two annas’ share which
belonged to Amlokchand at the time of his death.
The appellant appears to treat it as merged in the
shares of himself and Hardatroy. This position,
Thowever, is not accepted by the representative of
Amlokchand’s estate, as will jater appear.
Amiokchand left no issue but he was survived by
his wife, the respondent, Musammat Surji, and on her
expressing a desire to adopt as a son to her deceased
husband, Hardatroy’s youngest son Motilal, Hardatroy,
so it was alleged by the appellant, agreed, with the
appellant’s consent, to admit Motilal to the firm
setting aside for his benefit a two annas’ share out of
his own share of eleven annas. This arrangement,
however, if it became effective at all, was almost
immediately superseded by an agreement in writing,
dated the 16th November 1916, to which Hardatroy,
his three sons, the appellant and Musammat Suvji were
privy or parties and under which in effect Hardatroy
retired from the firm and it was agreed that the
business should, as from lst January, 1917, belong in
stated shares to the appellant, to the son to be taken
in adoption by Musammat Surji, and to the three sons
of Hardatroy, viz., Darga Prosad, Radhakissen and
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Motilal—with a variation in interest as between these
three, if Motilal proved to be the son to be taken in
adoption to Amlokchand as contemplated.

By an agreement of even date entered into by
Musammat Annardeyi, Hardatroy’s wife, and his
three sons, but to which the appellant was not a
party, an arrangement was embodied with reference
to the division of his property on the death of Hardat-
roy, an event then apparently regarded as imminent,
The property dealt with by this agreement in terms
extends to Hardatroy’s interest in the partnership,
although that interest appears to have been disposed
of, and differently, by the agreement already set forth.
It is stated in this second agreement that it had
become necessary in order to settle the disputes which
had arisen regarding the rights of Durga Prosad who,
unlike each of his younger brothers, was an ud_opted
son and not a natural son of Hardatroy. T

In the following month Hardatroy died. The
appellant’s case, as set forth in his plaint, then was
that the business, since the date when the first agree-
ment of the 16th November, 1916, became operative,
had been carried on apon the basis of that agreement
but that Musammat Sarji had not adopted Motilal.
On the contrary, she had put forward Keshabdeo, a
son of Durga Prosad, as the son whom she hyd
adopted to her late husband. The appellant disputed
both the factum and the validity of such adoption,
farther alleging that Durga Prosad had drawn out of
the firm about twenty-one lacs without the knowledge
ol any of the parties, that he had taken forcible posses-
sion and refused inspection of the partnership books,
that he was making unauthorised entries therein to
suit his own purposes and that Lhe had been guilty of
gross misconduct in the affairg of the partnership and
towards the partners. Accordingly, the appellant
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claimed dissolution of the partnership, accounts and a
receiver. He cited ag defendants to the suit, Durga
Prosad, Radhakissen and Motilal, Musammat Surji and
Keshabdeo. It will be mnoted that Annardeyi,
Hardatroy’s.widow, is not a party to the proceedings.

The plaint was filed on 12th January, 1922. No
written statements have ever been put in,but it may,
their Lordships think, be fairly gathered from his
plaint that the only questions which the appellant, at
all events, desired to raise in the suit were, first:
whether the adoption of the infant defendant
Keshabdeo had ever taken place; whether it was valid
if it had ; and who, on either view, were the persons
interested and in what shares in the partnership,
which was treated as one constituted by the agree-
ment of the 16th November 1916; and, secondly:

thwhether the allegations made by the appellant against
Durga Prosad were, if established, sufficient to entitle
the appellant to the decree of dissolution which he
sought.

But these did not comprise all the matters of differ-
ence then exigtent in the family of Nandram Chamria.
First of all, in the appellant’s own immediate branch
of it, there was apparently a serious dispute between
him and Muasammat Sarji upon the question whether
the appellant and Amlokchand were joint or separate
in estate ; there was another as to the rights of each
brother in the ancestral or self-acquired property of
their father Gorakhram; there wag a third as to the
claim of Musammat Sarji to certain company shares
gtanding in the name of the appellant. Next there
was a question with Amlokchand’s representatives in
which not only the appellant but the estate of
Hardatroy was concernecd : namely, whether Amlok-

~ c¢hand’s estate was entitled to his two annas or some
other share in the partnership as carried on prior to
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the 1st January, 1917, and at whose expense. I
Hardatroy’s branch of the family again there were
further serious questions, as to the validity of the
second agreement of the 16th November, 1916, as to
the extent of his widow Annardeyi’s property, and as
to the rights and interests in the property of
Hardatroy, both of his widow and his’ three sons
respectively.

The most striking feature of this second and third
sets of disputes in relation to the question now before
the Board is the interest in them of Annardeyi who,
as has been pointed out, was not a party to the suit at
all. Nor can it fairly be gathered [rom its terms, as
their Lordships think, that any of these questions are
either raised or {oreshadowed in the appellant’s plaint,
It may well be that some of them would have been
mooted in one or other of the writben statements ofF
the defendants when put in. But this muast still
remain in the region of conjecture. 1t suflices to say
that none of them have so far become matters in ques-
tion in the suit.

After the plaint was filed the adult members of the
family appear to have come to the conclusion that all
the questions in difference amongst them should be
referred to arbitration, and on the 11th May, 1922,
Anuardeyi, Ram Protap, Darga Prosad, Radhakissen
Motilal, together with Keshabdeo, by Musammat Stvji
on his behalf, executed a document addressed to Rai
Sew Prosadji Toolsan Bahadur, Rai Narang Raiji
Khaitan Bahadur, Bunshidbarji Khaitan, Juget
Kissoreji Birla and Sew Prosadji Gorodiya, ap pointing
them arbitrators « for the settlement of all matters in
“dispute amongst ourselves™ agrecing to accept
whatever the arbitrators might decide with reference
to the said disputes and “ in respect of the procecdings
“taken in Court with regard to this mabtter hefore this
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“day ” agreeing that the proper parties would make
in accordance with the directions of the arbitrators
such applications as the arbitrators might think
necessary.

The terms in which this document is couched
suggest very cogently to their Lordships’ minds that
it was so far, at all events, the intention of all the
parties to it that the proceedings in the suit shoald
‘become merely ancillary to the arbitrvation, if indeed
they were not thereby to be entirely superseded.
And if the application made to the Court bad been
that all proceedings in the suit stiould be stayed and
an order in these terms had been made thereon, that.
doubtless would have been the result. But the
application actually made to the Court was not of that
nature. It took the form of a petition presented im
‘the suit by the appellant purporting to act with the
approval of all parties and referring to the agreement
of the 1l1th May, 1922, as “an agreement to referall
“ matters in dispute between them”: and it prayed,
in effect, that the matters alluded to in the agreement
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should all be remitted to arbitration in accordance

with its terms.

But whatever may have then been the desire of
the parties, including it may well be even Annardeyi,
and whatever may have been the belief of the arbitra-
tors as to the terms of the ovder actually made, the-
Court bad on that application no power to refer to-
arbitration any questions between the parties to the
suit other than these in question in the snit or any
questions in which was concerned anyone not a party
to the suit. Nor did it exceed its powers in this
matter for by its order made on the 23rd May, 1922;
although not actually drawn up until the following:
" month, what the Court did was to refer all maiters in.
difference in the suit between the parties to the suiff
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1925 to the final decision of the arbitrators named in the
‘53“’;;:)“? agreement of the 11th May, 1922, in terms of that
Cusveis  agreement, with consequential directions appli—/
Dosca  Cable to such a reference, the minor defendaut,
mosap - Reshubdeo, being given liberty to appear in the pro-
P ceedings through his attorney.
In their Lordships’ judgment the decision of the
‘appeal really turns upon the effect of that order
-properly interpreted. It was an order made in pur-
.suance of paragraphs 1 and 2 of the Second Schedunle
t0 the Code of Civil Procedure, and in the exercise of
:a power thereby given to the Counrt to refer to arbitra-
‘fion matters in difference in a suit defined by itself
in the order of reference. It is incumbenrt upon
arbitrators acting under such an order strictly to
comply with its terms. The Court does not thereby
part with its duty to supervise the proceedings of the
;arbitrators, acting under the order. An award made
«otherwise than in accordance with the authority by
‘the order conferred upon them i, their Lordships
-cannot doubt, an award which is “ otherwise invalid”
;and which may accordingly be set aside by the Court
~xander paragraph 15 of the same schedule.
The difficulties in this case have all avisen from the
“fact that the arbitrators (misled it may well be by
ithe astitude of the parties at the time of their appoints
ment) have not fully appreciated the import:mﬁé of
the fact that some of the questions consensually
submitted to them were already the subject-mnatter of
-a pending suit to which one of the persons appointing
them was not even a party.
The arbitrators did not wait for the Court’s formal
«ovder on the application of the 23rd May. They pro-
ceeded at once with the arbitration, and on the 27th
May 1922, they published their awurd. That award
mot only dealt with all the disputes above detailed
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but it is clear on its face that the arbitrators in no
way discriminated betwean those disputes which
were at issue in the suit and those which were not.
The order of the 23rd May is recited as one :—

By which all matters in dispute hetween the partics were referred to
*our abitration provided that the arbitralion is to be in terms of the
* said agreement dated the 11th May, 1922, and that the attorney forithe
* suardian ad litem of the infant defendant be allowed to represent him.”

And it is clear to their Lordships from the terms
of the award itself—and there is extrinsic evidence
to the same effect—that in reaching their conclusions
the arbitrators took a comprebensive view of the
family sitnation and made an award which doubtless
they regarded as just on the whole and as a whole,
but which probably they would not, in any of its
parts, have themselves made precisely in the same
terms, if the dispute thereby dealt with had alone or
separately been submitted to them for adjudication.

To illustrate by a striking example what their
Lordships mean, they would point to the shares to be
taken in the new partnership provided for by the
award. These precise shares have appareptly no
counterpart in the shares taken in the dissolved
partnership according to either of the agreements
with reference thereto whieli the arbitrators them-
gselves find to be binding on the parties.

The award, an elaborate document, has been care-
fully analysed by the learned Judges in the Courts in
India. It is not necessary that their Lordships
should again go through it in detail. It finds both
of the agreements of the 16th November, 1916, to be
binding : it declares that the appellant and Amlok-
chand were not joint but separate in estate and—a
finding which vitally concerns the estate of Har-
“datroy—that they are respectively entitled to a five
annas’ and a two annas’ share in the partnership
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business up to the 3lst December, 1916: that the
adoption of Keshabdeo was valid: while, with
special reference to the partnership business, the
award declares that the partnership is to be ig”
solved with effect from the 30th June, 1922:. it
provides for a new firm being constituted as from
the 1st July, 1922: it prescribes the shares in which
the old partners are to be interested therein, and
with reference to that partnership declares that ipe
case any of the partners do not agree to the pPrés-~
cribed conditions he shall inform the firm in writing
whereupon his capital will be returned to him and
his connection with the firm shall cease and his share
be taken up equally by the remaining partners. 'L'he
last is the only provision in the award for the satis-
factiou of the claims against the property and assets
of the dissolved partnership of any partner who does
not choose to come into the new partnership. The
award contains elaborate further provisions f[or the
adjustment of the other disputes above referred to.

In their Lordships’ judgment such an award is in
no true. sense one made in obedience to the order of
the 23rd May, 1922. While it would not be casy to
segregate the findings with reference to the matters
in question in the suit from those not so in ques-
tion—the findings in which Annardeyi was interested
from those in which she was not—it is, their Lovd-
ships think, impossible to uphold an award in rela-
tion to a suit the conclusions of which were plainly
coloared, if not dictated, by the view taken by the
arbitrators of other questions between the parties or
some of them to which the suit had no reference.

Taking even a narrower view of the matter the
award so far as it purported to constitute a new
partnersbip, giving to a party who refused to come
into it only rights which were far below those to
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which as a member of a dissolved partnership he was
entitled, was not in their Lordships’ judgment an
award in any way conteimplated or anthorised by the
order of reference.

To the award when published Musammat Suarji, as
guardian ad litem of Keshabdeo, took strong excep-
tion, and on the 5th July, 1922, gave notice to the
other parties to the suit of an application by her
for an order that the award should be set aside or
modified or corrected by expunging therefrom all
passages relating to matters that were not in question
in the suit. On that application Mr. Justice Greaves
by order, dated the 24th July, 1922, set aside the award
in so far as it purported to deal with matters referred
to in the suit. His order, as above stated, was
affirmed by the Appellate Court by an order, dated
tue 19th of July, 1923. Mr. Justice Greaves based his
decigion primarily upon the view that the provi-
sions of the award relating to the new partnership
were quite unauthorised and invalid. The Appellate
Court based their decision upon the ground that it
was really impossible according to the Statute Law of
India that one and the same arbitration should be
held as Rankin J.sexpresses it :—

“ Ag to matters within the jurisdiction of the Court and matfers without
*the jurisdiction of the Court; between the parties to the suit and
“hegween them and other persons ; under the code provided by the Indian
“ Arbitration Act and under the code provided by the Second Schedule ;
“ under the superintendence and control of the Judge who has seizin of
“ the suit and of the Judge disposing of business under the Indian Arbiira-

Htion Act; partly apon an order of reference and parily under an
* agreement.”

Their Lordships desire to reserve their opinion
upon the question whether there may not be excep-
tions to that comprehensive statement.

" They are satisfied, however, for the reasons they
have given, that the order actually made by one Court
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and affirmed by the other was, in this case, the proper
order to be made.

They will accordingly humbly advise His Majesty
that this appeal therefrom should be dismissed and.
with costs. '

Solicitors for the appellant : W. W. Box § Co.

Solicitor for the respondents Nos. 1, 4 and 5:
H. S. L. Polok.

A M. T.

APPELLATE CIVIL.

Before Cuming and Chakrararti JJ.

RAJENDRA NATH CHATTERJEE
v,
MAHES LATA DEBI.*

Party—Civil Procedure Code (Act Vof 1908) O. XLI, r 22-—Uroess-objection
against person not party to the appeal, if permissible—0. XLI, ». 20-
adding of party to appeal.

The Civil Procedure Code does not contemplate filing of cross-objection
against a person who is not a party to the appeal. It is not open to the
Court to add a party to the appeal simply for the purpose of allowing the
respondent to make a cross-objection ageainst him. ‘ -

SECOND APPEAL by Rajendra Nath Chatterjee and
others, some of the defendants.

This appeal arose out of a suit for the khas posses-
sion of certain plots of land on the ground that the
tenant, the defendant No. 3, had abandouned hisinterest
therein and that the purchasers of the land at the

* Appeal from Appellate Decree, No, 580 of 1923, againsst the decres of
Baman Das Mukharji, Subordivate Judge of Hooghly, dated Qct. 31, 1022,
modifying the decre of M. Lutfur Rahaman, Munsif of Serampore, dated
Aug. 17,1921,



