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CRIMINAL REFERENGE.

Before Sulirawardy and Dural JJ.

EMPEROR
.
MIAJAN*

Acquilial ~ Rerersal of conviction and sentence by the Appellate Court, on
a prelimivary ground, without enteving inta the merits, not an acquittal
—Power of Appellate Court to leave the question of re-trial fo the
Crown Authoritics— Power of the District Magistrate to ovder a re-triul
in such case—Uriminal Procedure Code (dei V of 1898) 5. 423,

The reversal of the conviction and sentence by the Appellate Court,
on the ground of noa-compliance with the provisions of e. 360 of the
Criminal Procedure Code und leaving the question of re-trial to the
District Magistrate, without discussing the evidence or recording any
finding on the wmerits, is not an order of acquittal of the acensed.

An order of the Appellate Court leaving the question of re-trial to the
discretion of the Crown Authorities is legal, and the Distiict Magistrate
has power to direct the same,

Beni Madhub Kundu v, Emperor (1) referred to.

THE facts of the case were as follows. One Miajan
and five others were tried by Babu R. L. Acharya,/z},_
Magistrate of the first class at Hooghly, who, on the
21st November 1924“}, acquitted one of the accused, and
gsentenced the rest under ss. 147, 323 and 325 of the
Penal Code. There was an appeal to the Sessions
Judge of Hooghly, and an objection was taken that
s. 360 had not been complied with., The Sessions
Judge allowed the appeal by an order set out in the

# Criminal Reference No. 142 of 1925, by 8. N. Roy, District Magis-
trate, Hooghly, dated May, 16, 1925,

(1) (1918) 29 C. L. J. 34,



VOL. LIIL] CALCUTTA SERIES.

judgment of the High Coart. The District Magistrate
thereafter ordered a re-trial, after hearing the parties,
by the trial Magistrate, but later, on objection taken.
transferred the case to Babu M. C. Lahiry who held
that the order of the Appellate Court amounted to an
acquittal, and returned the record to the District
Magistrate. The latter thereupon veferved the matter
to the High Court under s. 438 of the Code.

Mr. 4. K. Basw (with him Babw Satyendra
Kishore Ghose), for the accused. The powers of the
Court of Appeal are defined in s. 423, Criminal Proce-
dure Code. The Appeal Court can always order a
re-trial. But it is an exercise of judicial discretion by
the Court itself acquainted with the facts and ecircum-
stances of the case. The Court cannot delegate this
power to a Magistrate or to a police officer. Here
there is an acquittal and s. 403, Criminal Procedure
Code is a bar to a re-trial. Facts of Beni Madhub
Kundwu v. HEmperor (1) ave quite different. There the
High Court set aside the conviction and really ordered
a re-trial itself although it left it to the anthorities to
decide whether to go on with it or not. Theve is
another distinction. High Court has always had
inherent power, now specifically given in s.561A of the
COriminal Procedure Code. But the Session Judges’
‘powers are limited by s. 523, Criminal Procedure Code,

SUBRAWARDY J. In this ecase the accused were
convicted under ss. j47, 323 and 325 of the Indian
Penal Code, and sentenced to various terms of impri-
sonment. There was an appeal by the accused to the
Sessions Judge of Hooghly, and the learned Judge
passed an order similar to the one which we have
cousidered in the other case (Revision Case No. 270 of
~1925). An objection in this case was taken before

(1) (1918) 28 C. L. J. 34.
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him on the ground that there was no sufficient com-
pliance with the provisions of s. 360 of the Criminal
Procedure Code. The learned Sessions Judge gave
effect to this contention and passed the following
order: “1I have carefully considered the circum
“gtance urged, and in my considered opinion I hold
“that I have no other alternative but to allow the
“appeal. The conviction and sentences are seb aside.
“ As regards the expediency of a re-trial, I leave the,
“ matter to the learned District Magistrate, inasmuch
“ag any opinion passed by me, one way or the other,
“would prejudice the vesult of a re-trial”. When
the matter went back to the learned District Magis-
trate, he ordered that the case should be re-tvied. It
went back to the Magistrate who had originally heul‘cl‘m
it, and was transferred from hig file to the ﬁlq of an;.
Honorary Mugistrate. The trial Magistrate, being of
opinion that the order passed by the Sessions Judge
was virtually an order of acquittal, refused to proceed
with the case, and sent the papers to the Distriet
Magistrate with the remark that, in his opinion, the
accused had been acquitéed by the Sessions Judge, and
they could not be tried again for the same offences.
The learned District Magistrate could not agree with
the view taken by the Honorary Magistrate, and has
referred this matter to us under s, 438 of the Criminal
Procedure Code. His recommendation is that the
order made by the Sessions Judge did not amount to
an acquittal of the accused, and that, in the circum-
stances of this case, and in view of the evidence, it
was in the interest of justice that the aceused should
be re-tried. I think that the reference should be
accepted. What the Sessions Judge did, as appears
from his judgment, was to give effect to the objection
taken on behalf of the accused that the provisions of
s. 360 of the Oriminal Procedure Code were not
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observed, and there being this material irregularity
the whole trial was vitiated. The learned Judge in
his judgment did net discuss the evidence, or record
any finding on the merits of the case, as is apparent
from the latter part of the order in which he says
that he leaves the matter to the learned District
Magistrate, inagsmuch as any opinion passed by him,
one way or the other, would prejudice the result of a
re-trial.  The learned Judge bhimself might have
‘ordered a re-trianl, but for some reason best known to
him he left it to the discretion of the District Magis-
trate. By virtue of the discretion thus left in the
District Magistrate, that officer has now ordered that
there should be a re-trial. It does not appear thast
there is any illegality in this order. Bub it is argued
by the learned counnsel, who appears for the accused,
that the order of the Ssssious Judge amounted to an
acquittal of the accused in law. This argument is
based on the wording of the judgment which says
that the conviction and senteuces are set aside. Itis
maintained that, if the learned Judge wuas of opinion
that there should be a re-trial, he was the only person
who could order it, and that he was not correct in
leaving the matter to the discretion of the District
Magistrate. I think this contention should not
prevail. Orders in the form in which the present
order is passed are frequently passed by Appellate
Courts. The reason is that in some cases the Appel-
late Court thinks it proper to leave the question of
re-tvial to the discretion of the anthorities who might
not consider it worth while to proceed with the matter
farther. A question similar to this came up for con-
sideration of this Court in the case of Beni Madhad
Kundu v. Emperor (1). Therea Bench of this Court,

(1) (1918) 29 G, L. J. 34,
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in setting aside the conviction and sentence ol the
aceused passed by the Assistant Sessions Judge, in a
trinl held with the aid of a Jury had passed the
following order: “it will be open to the Crown to
“proceed further with the ease, if it be so advised ”.
A similar objection was raised that the orvder operated
as an acquittal, The learned Chief Justice held that
it was virtually an order for re-trial, and that this
QCourt must be taken not to have finally disposed of
the matter but left it to the Crown. T fully endorse
the view expressed therein, and I think that the order
of the District Magistrate for re-trial was with juaris-
diction and the reference must be accepted. Let the
papers be sent down at once.

DuvalL J. Tagree. The only point that arises is
whether the order of the Sessions Judge amounted te,
an acquittal. The order may not be very happily
worded, but it is clear, reading it as a whole, that
there was no intention by the Sessiong Judge to
acquit the accused. It was left to the District Magis-
trate to decide whether he would, considering the
evidence that had been adduced, proceed with the case
or not; and I hold that the Magistrate had full juris-
diction to act in the way he did. I, therefore, agree
that the reference should be accepted.

E H.M



