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F U L L  B E N C H .

B efore Walmsley^ C. 0 . Ghose^ Siihraioardy, 13. B . Ghose and D u val J J ,

GORA CHAHD HALDAR
1925
___ _ V.

PEAFOLLA KTJMAR ROY,*

Jurisdiction—Executing Gourî  power of̂  to quistion validity of decree.

Wiiere a decree presented for execution was made by a Court which 
apparently had not jurisdiction, whether pecuuiary or territorial or in 
respect of the judgment debtor’s person; to make the decree, the exocutiug 
Court is entitled to refuse to execute it on the ground that it was made 
without jurisdiction. Withia these narrow limits, the executing Court is 
authorised to question the validity of a decree.

F u l l  B e n c h  E e f e e e n c e .
T h e  facts material for the Reference are given in 

the Order of Reference^ which ran as follows :—
SuHEAW ARDY AND CtJMiNG JJ. Tiiis appeal is directed against au 

order of the Subordinate Judge of Birhhum holding' the decree sought ta 
be executed by the appellant incapable of execution and dismissing his 
application for execution. In 1910, appellant obtained the mortgage 
decree, wWcli he is now seeking to execute, in the Court of the Subordi
nate Judge of Birbhum in respect of properties, some of which were in 
the district of Birbhum and some in the Sonthal Parganas. In thiil 
execution case, the judginent-dehtors have taken exception to the execu
tion on the ground that when the decree was passed, some of tlie mort
gaged properties situated in the Sonthal Parganas were under settlement, 
and so under section 2 of Act XXXVI£ of 1855, the Birbhum Court hud no 
jurisdiction to pass the decree ; the decree liaving thus been passed without 
jurisdiction is,void and incapable of execution. The Court below has 
found that one of the Soiithal Parganas properties, Mouza Mouloti, was. 
under settlement when the ducree was passed and lield, undtsr tlie provisions

® Pull Bench Reference No 5 of 1924 in Appeal from Order No. 365 of 
1 022.



VOL. LIII.] CALCUTTA SERIES. 167

of the Act above referred to and on the authority of the decision of tlu- 
Judioiai Committee o£ the Privy Council in Kaha Prasad Singh v. Ramani 

;MdTian Singh (1), that the Birbhum Court had no jurisdiction to try the suit 
and pass the decree, which is accordingly void and incapable of execution. 
In this view, the learned Subordinate Judge has disnjipsed the execution 
case. The finding of fact recorded by the Court below has not been 
disputed before us by the appellant, but the order of the Court below has 
been assailed on two grounds :-"(i) that the Court below as e.tecnting 
Court could not go behind the decree and test its validity but was bound 
to execute it even though it was passed without jurisdiction ; (ii) that the 
6‘ourt below is wrong in holding that the whole decree was bad and it should 
have executed so much of it as was valid in respect of the Birbhuiu prop
erties.

The second contention may be shortly disposed of as untenable, in view 
of the decision of the Judicial Committee in Maha Prasad Singh 
Ramani Mohan Singh (1).

On the first point there is no unanimity of opinion, and we iiud it 
difficult to reconcile some of the decisions of this Court. In Narain 
Singh V. Bamayee Singh (2) and Narendra Bahadur Chandv. Gopal Sah{^)^ 
the objection that the decree was vuid and incapable of execution was 
permitted to be raised and allowed in the execuiou of the decree. A 
contrary view was taken in Biswa Nath Prosad Mahata v. Dhagwandin 
Pandey (4) and in Kalipada Sarkar v. Bari Mohan Dalai (t*), where it 
has been laid dowa that an execution Court cannot question the validity of 
the decree and refuse execution though the decree was a nullity and passed 
without jurisdiction. In Kunja Mohan Chakraoarty v. Manindra, Chandra 
Roy Choudhuri (6), Mookerjee J., wlio was a party to the decisions in 
Biswa Nath Prosad Makaia v. Bhagtoandin Pandey (4) and Kalipada, 
Sarkar v. Bari Mohan Dalai (3), enunciates the proposition of law that 
when a decree is void and a nullity, it is not only the duty of the Court 
which passed it to ignore it but of every Court to which it is presented. 
Though the case in which this observation was made did not arise iu 
execution, it is wide enough to cover a case like the present and is in 
co n flic t  with the view expressed by the same learned Judge in the two 
previous cases above cited. This question has been recently considered by 
i\ Full Bench of the Patna High Court in Jungli Lall v. Laddu Ram 
Maiioari (7), where on a review of the conflicting authorities it has been
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L. Tl. 41 I. A. 197.

(2) (1878)3 C. L. li. 192.
(3) (1912)17 C. L. J. 631.

(4) (1911) 14 C. L. J.648.
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(7) (1919) 4 I*. L . J .  240.
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held that an execution Court can otily'execute a v.vlid decree and a void ■ 
decree onght to be disregarded without any forinal proceedings to set it 
aside. The same view ha  ̂ been taken in other H igli Coni-ts : Imdad Ali 
V. Jagan Lai (1), Haji Mmii Hdji Ahmed v. Purmdnand Narsey (*2), 
Suhramania Aiyar v. Vaiihinatha Aiyar (H).

As it is a matter of general imp )rianc‘.e and the view taken by this 
Court in the cases of Biswa Nath- Prosad Mahita v. Bha'jwmdln Pandey 
U) Skxid KaUpada S.ir'car V. Hari Mohan Dalai (5) are not only in conflict 
with that accepted by the other High Courts but also witii the deci.-5ions in 
other cases of this Court to wliich vve have referred, Ave are of opinion that 
the present state of the authorities? being embarrassing to the lower Courts  ̂
the law on the point should be settled by a Full Bench.

We accordingly submit t'.ie following question for the decision of thi3 
Full Bench :—

' Where a decree having been passed by a Court having no jurisdiciion, t'O ■ 
pass it is void and a nullity, is the execution Court competent to question its' 
validity and refuse to execute it ?

As the point lias arisen in a second appeal, the whole case is submitted, 
to the Full Bench for djcision. ,

Bahu Rupendra Kumar Mil ter (with him. Bahu 
Bharmadas Sett .for Bahto Pramatfia Nath Bando-r 
padhya), for the appellant. Tliere are two classes of' 
cases reported in which the x^ower of the Court execut
ing a decree has been considered : (i) where the Cotirt 
passing the decree had no jurisdiction over the subject 
matter and (ii) where the decree was a nullity by 
reason of it being passed against a dead man whose 
legal representatives raised the question as to tho, 
validity of the decree at the time of execution.

The cases Nagendrahala Choudhurani v. Secretary 
of State fo r  India in Gouyicil (6) and Biswa Nath 
Prosad Mahata v. Bhagwandin Pandey (4) fall 
Within the first class. ;It is held that the executing 
Court must take the decree as it stands and cannot go 
into the question of its validity. There is no conflict

(1) (1895) I. L. II. 17 All. 478.
(2) (1890) I. L. R. 15 Bora. 216.
(3) (1913) I. L. R. 38 Mad. 682.

(4) (1911) 14 0. L. J. 618.
(5) (1916) I. L R. 44 Calc. 627.
(6) (1911) 14 0. L. J. 83.
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oiJrtlie point so far as the Galciifcta High Court is coti- 
cerned.

The eases falling within the second class do not 
lay down a uniform rule.

Kalipada Sarkar v. Hari Mohan Dalai (1) lays 
down that the executing Court in such a case cannot 
go into the question of the validity o! the decree. The 
Representatives o f Girendranatk Tagore y .  Huronctfh 
I^oy (2), Roop Narain Singh v. Bamafjee Singh. (S), 
Narendra Bahadnr Ghand v. Go2mI Sah (4) and 
Jungli Lull v. Laddie Bam Marwari (5) have laid 
down that the executing Court can disregard snch a 
decree and refuse execution. The cases falling within 
the second class can be placed on a different principle. 
Under Order X X [, rale 22, C. P. G., a notice has to 
be served on the legal representative of a judgment- 
debtor who is dead and such a representative can show 
that his predecessor in interest was not a party to the 
suit in the real sense, being dead at the time of the 
decree. The case of Girendrayiath Tagore (2) puts it 
this way. The cases of Narendra Bahadur (4) and 
Jungli Lall (5) purported to be based on the broader 
ground that the executing Court, as all other Courts, 
can disregard what is a nullity. In both these cases 
reliance was placed either in the arguments or in 
the Judgments in G-irendranath Tagore’s case (2) or 
jRoop Narain Singh’s case (3), which were decided 
under Act YIIT of 1859. That Act indicated that in 
certain cases the execatiug Court could disregard a 
degree which appeared to ba passed by a Court without 
jurisdiction. See section 268 of that Act. There 
is no corresponding section in the Code of 1908, which 
indicates that the Legislature has since then changed.

(1) (1916) 1. L. R. 4 i Calc. 627. (b) <,1878) 3 G. L. R. 192.
(2) (1868) 10 W. R. 456. (i)  (19X2) 17 0. L. J. 634.

(5) (1919) 4 P. L. J. 240.
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It is established that an executing Go art is a Court 
of limited powers. There is a course of decisions 
that it cannot go behind the decree and that an objec
tion under section 214: of the Code of 1882 must 
assume the validity of the decree : Hassan AH v. 
Grausi All Mir (1), Grisli Chimder Lahiri v. Shoshi 
Sliikhareswar Boy (2), Khetrapal Singh Boy v. 
Shyama Prosad Barman ( 3 Thakiir Madan Mohan 
Nath V . Bhikhar Sahu (4), Barna Prosad Boy/ 
Ghoivdhurfj v. Ana kill Chandra Boy Ghowlhiiry (5"), 
Moharaj Kumar Bindesivari Char an Singh v. 
Thakur Lakpat Math Singh (6), Kalipada Sarkar 
V. Hari Mohan Dalai (7). The rule so formulated is 
based on sound principles of Justice, equity and good 
conscience. If a decree is attacked directly either by 
way of appeal or review, as being passed without Juris
diction and the decree should be vacated, the plaintiff 
can either take back the plaint and file it in the 
proper Court claiming the benefit of section 14 
o£ the Limitation Act, or, in a case like the present, 
make the necessary amendment in tlie plaint: Setru- 
charhi Bamahhadra Eaju Bahadur v. Maharaja 
of Jeypore

Bab a Baranashibashi Mookerjee for Babu Brajalal 
Chakravarti (with him Babu Panchanan G-hosal), for 
the respondent. Assuming that the decree was passed 
without jurisdiction, was void and a nullity, I con
tend that the executing Court, as any Court, can treat 
the decree as a nullity.

(1) (19u3) I. L. E. 31 Gale, 179,
181.

(2) (1900) 1. L. R. 27 Calc. 951 ;
L. E. 27 I. L. 110.

(3) (1904) I. L. R. 32 Calc. 265.

(4) (1912) 16 0. L. J. 517, 519.
(5) (19U )20 0. L. J. 512, 514. 
03) (1910)15 0. W. N. 725, 728.
(7) (1916) I. L. R. 44 Calc. 627.
(8) (1919)1. L. R. 42 Mad. 813 ;

L. E. 46 I. A. 151.
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There is a good deal of ambiguity in tiie use of 1925 
tlie expression “ want of jurisdiction

Where there is an apparent unllity, the executing 
Conrfc can certainly question the lack of inherent 
jurisdiction and refuse to proceed. Where, however, 
facts are to be investigated, the matter is different.
So also wliere it is only an irregular or illegal exercise 
of jurisdiction : Hridaij Nath Roy v. Bam Chandra 
zBarna Sarma (1).

In N'agenclrabala Qhoutlhumni's case (2), relied on 
by my friend, tiie validity was questioned on the 
ground of irregular or eiToneous exercise of jurisdic
tion and not on the absolute want of inherent juris
diction. The observation of Mookerjee J. must be 
limited to the facts of the case. The facts of the case 
of Biswa Nath Prasad Mahata (3) do not appear in 
the report.- We do not know on what ground exactly 
the decree was challenged. The records are in the 
Patna High Court. Seeing, however, that Mook
erjee J. followed Ncigendrabala’s case (2), we cau well 
assLinie that the ground was similar.

In Paraa Chandra Ghaiterjee v. DLnahaiidhu 
Milkerjee (4), the legality w;as questioned indirectly.
I^otice under section 10 of the Public Demands
Kecovery Act had not been served. The Pull Bench
lield the sale to be a nullity.

A judgment of a Court which has no Jurisdiction 
is null and void : Golab Sao v. Ohowdhury Madho 
Lai (5), per Mookerjee J.

See also Kimja Mohan Chakravarty v. Manindra 
Chandra JRyy Ghoudhuri (6). Jyoti Prakas Qhattoraj

(1) (1920) I. L. R. 48 Calc. 138, (4) (1907J I. L. R. 34 Calc. 811,
147-9. 819.

<S) (1911) 14 C. L. J. 83. (5) (1905) 9 C. W. v. 95t>, 959.
(8) (1911) 14 0. L. J.648. (6) (1922) 27 C. W. F. 542.



1925 V. Bagala Kania Chowdhury (1) and Jadu Nath
(7 4̂ ^cinna v. Prankrishna Das (2), in ail of which

Chand Mookerjee J. was one of the Judges.
' See also Naimhoo Singh v. Tofan jSingh (3), liodjy

Z\Tarai?i Singh v. Ramayee Singh (4), JSfarendra 
Koy. Bahadur Chand. v. Gopal Sah (5), Arjun Bass v.

Gunendra Nath Basu MalUck (6), Jimgli Lall v
Laddii Ham Marwari (7) and the judgment of the 
Judicial Committee in Bamlal Hargopal v. KishatiJ 
chand (8).

Bahii Kupendra Kumar Mitter in 'reply. In this 
case, it is coneeded that there is nothing wrong on 
the face of the decree.

[B. B. G h o s e  J. The Division Court will decide 
that.]

Mookerjee J. enunciates the broad proposition in 
the cases of Nagendrahala Choadhurani (9) and
Biswa Nath Prosad Mahata (10).

In Golab Sao v. Chowdhury Madho Lal{\\), relied 
on by my friend, the decree was not challenged at all.

The other cases relied on by my friend need not 
trouble you, as the question was not raised in execu
tion.

Gu7\ adv. vult.

W a l m s l e y  j . This Reference is made in a first 
appeal from an order. The necessary facts are 
given in the Order of Reference, and need not be 
repeated.

0 )  U922) 55 a  L. J. 124, 128-9. (7) (1919) 4 P. L. J. 240.
(2) (1917) I. L. R. 45 Calc. 769. (8) (1923) I, h. R. 51 Calc. 361 ;
(3) (1870) 14 W. R. 228. L. E. 511. A. 72.
(4) (1878) 3 G, L. R. 192. (9) (1911) 14 C. L. J. 83.
(5) (1912) 17 0, L. J. 634. (10) (1911) 14 C. L. J. 648.
(6) (1914) 18 CJ. W. N. 1266. ( I t )  (1905) 9 G. W. N. 956.

172 INDIAN LA.W REPOHTS. [VOL. LIII.'



VOL. LIII.] ; CALCUTTA SERIES. ITS

The question propounded is in these words: 
Where a decree, having been passed by a Oonrt 

having no Jurisdiction to pass it, is void, and a nullity, 
is the execution Court competent to question its 
validity and refuse to execute it ? ”

The learned Judges who made the Reference are 
satisfied that the decree under consideration was 
made by a Court that had no jurisdiction to make it, 
and that in consequence it is void and a nullity. It 
is not open to us, therefore, to consider any of the 
questions involved in that finding. We have to start 
by accepting the proposition that the Court that 
made the decree had no Jurisdiction to make it, and by 
that expression is meant that the Court had not such 
territorial Jurisdiction as would authorize it to make 
ihe decree, and not that having Jurisdiction it exer
cised it erroneously. This distinction is of great 
importance, for, with all respect, I venture to think 
that the apparent conflict in reported cases is largely 
due to failure to keep this distincDion clearly in 
view. It would be tedious to examine the numerous, 
decisions in detail, and it would not lead to any 
useful result. I think it may be said that the correct, 
view, and tbe view for which there is a strong- 
current of authority, is that where the decree- 
presented for execution was made by a Court which 
apparently bad nofc jurisdiction, whether pecuniary 
or territorial or in respect of the judgment-debtor's 
person, to make the decree, the executing Court is- 
entitled to refuse to execate it on the ground that it 
was made without Jurisdiction. Within these narrow 
limits I think that the executing Court is authorized 
to question the validity of a decree.

As the question arises in a first appeal, we must 
return the case for final adjudication by the 
Bench which referred it, with the statement thatt
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our answer to the question propounded is in the 
affirmative.

0. 0 . G-hose  J. I agree.

SUHBAWAEDY J. I agree.

B. B. Ghose j . I agree.

D u v a l J. I agree.
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CRilVilNAL REVISION,

Before Suhrawardy and Panton JJ.

1925 E. J. JUDAH
■J'uly 10. V .

EMPEROR.*

Theft—Remnval by owner, from possession of bailee  ̂ article given him far 
repairs—Dishonest intsrilion—-Repairs j)arthj done, hut not completed 
within stipulated or reasonable time—Lien of bailee till ^myment for  
jiart of worlc done—-Penal Code {̂ Act X LV  o f 1S60) ss. 24  ̂ 378 a?id̂  
lllust. { j )  --Oontract Act {IX  o f 187S) s. 170.

Wliere an electric kettle was given to a repairer for repairs, and he did 
mot complete the work within the stipiihited period, or even within a 
■feasonaUe time thereafter, and the owner forcibly removed the article from 
41ie repairer’s shop, witlioiit payment of the sum demanded by the latter for 
work ah-eady done to it : Held, that the owner was not guilty of theft, as 
■ his intention was not to cause wrongful loss to the repairer, or wrongful 
rigain to Ijimself, within s. 24 of the Penal Code, but to recover his property 
•after, the lapse of a reasonable time.

"^Criminal Revision No. 353 of 1925, against the order of T. lloxbargh, 
*<Jhie£ Presidency Magistrate, Oalcntta, dated April 27, 1925.


