
1925 has complete control, the provisions of the Act in 
J o h n  B a t t  Hjatiy respects being inapplicable to awards made 

under any other Act, whether in England or elsewhere : 
Oppenheim's case (1). There will, therefore, be "ar— 
decree in this sait in favour of the plaintiffs.
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1925 

June 9.

Before N. R. Chatterjea  ̂ C. G. Gkose and Cuming JJ.

EMPEROR 

ISABELLA COAL COMPANY.*

Income-Tax— Road cess and Puhlio Wor/cs cess paid hy-a minê  whether 
he deducted in computing the amount assessable to income.tax—Income 
Tax Act {X I of 1922), s. 10, cl. {viii).

A coal company is entitled to deduct the amount paid as Road andl 
Public Works cees in computing their gains and profits assessable to 
income-tax under clause {viii) of section 10 (^) of the Indian Income 
Tax Act, 1922.

Surmmoyee Dabee v. Koomar Purresh Narain Roy (I), Mahesh Narain 
V. Nowbat Pathak (2), and Manindra Chandra Nandy v. Secretary o f  State 
for  India (H), relied on.

In the matter o f Raja Jynti Prasad Singh Deo (4) and In the matter o f  
K. M. Selected Coal Co. (5), distinguished.

^Special Beucli. Keference No. 9 of 1924.

(1) (187S) I. L. R. i  Gaic. 576, (3) (1910) 1. L. R. 38 Oalc. 372,
580. 376.

(2) (1905) I. L. R. 32 Calc. 837, (4) (192() 6 P. L. J. 62.
849, 852. (5) (1923) I. L. R. 3 Pat. 295.
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R e f e r e n c e  u n d er  se ction  66(2) of th e Income Tax 
Act of 1922.

The Isabella Coal CompaDjT- wa.s assessed in 
Calcutta to income-tax. The compaiij^ cialoied dediic- 
tloaof the aniountpaid on account of Road and Public 
Works cess in computing the profits and gains assess­
able to income-tax. This was relected. The Com­
pany appealed to the Assistant Commissioner of 
Income Tax, claiming, among- otiier things, that under 
clause {viii) of section 10 (2) of the Income Tax Act, 
allowance should be made foi* the amounts paid as 
Hoad and Public Works cess, as these cesses were 
“ local rates” . This claim was rejected. The Com­
pany then applied for a reference to the High Court 
on the point of law —whether Road and Public Works 
Cess is a “ local rate” within the meaning of clause 
{viii) of section 10(2) of the Income Tax Act of 1922.

The questions of law referred to the High Court 
by the Commissioner of Income Tax of Bengal for 
decision were as follows :—

(i) Should an allowance be made to the Isabella 
Coal Company under section 10(2) {viii) in respect of 
the amount paid by it on account of Road and Public 
Works cess on the ground that these sums were paid 
on account of “ local rates ” in respect of premises 
used for the purposes of the business ?

{ii) Should an allowance be made to the Isabella 
Coal Company under section 1 0 (2 )(/^), in respect of 
the amount paid'by it on account of Road and Public 
Works cess on the ground that it is an expenditure 
incurred solely for the purpose of earning such profits 
and gains?

The Commissioner of Income-Tax was of opinion 
that both, the questions should be answered in the 
negative.

1925
EsrPEft!)!;

r.
IsAbEs J A 

Q o a l  

COHPANY.



1925 Mr, iV. xV. Sircar (with liim Mr. U. N. Sen G'uplo)r
Empebob amoiiiit of road cess levied for the

t'. mine should be allowed in the computation of the 
iiicoirie-tax either under section 10  {2)\viii) as “ suirrs- 

CoMPANv. “ paid on account of land revenue, local rates or 
“ municipal taxes in respect of such part of the 
“ premises as is used for the purposes of the: business 
or under section lU {2)('ix) as “ any expenditure (not 
“ being in the nature of capital expenditnre) incnrred 

solel}  ̂ for the purpose of earning sach . profits or 
‘̂ gains’’ . Under section 5 of the Oess Act, 1880, all 

imiuo'vabie property except in Calcutta or within 
any municipalitj^ and except railways and tramways 
under the Government are liable to payment of Road 
and Public Works cess. As regards land, section 6 

provides that the cess is to be levied on. the annual 
value, but as regards mines and quarries on the annual 
net profits as calculated under section 72, The cess is 
a rate not on the person but on the property: SurnO" 
moyee Dahee v. Koomar -Purresh Naraiu Roy (1), 
Manindra Chandra Nandy v. Secretary o f State for 
India (2). It is in the nature of a local rate in respect 
of such part of the premises as is used for the purpose 
of the basiness. Under the Cess Act, immoveable 
property, includes mines and is to be rated.

Thfi. Advocate-General {Mr. S. R. Das) with hiiii 
Mr, S. Jf. for the Commissioner of Income Tax. 
Ujider the Cess Act, in case of mines, they are to be 
assessed like a business, on the net annualprofits. No 
doubt, the cess is levied in respect of tiie premises, but 
it is levied after taking into account the expenses for 
machinery, labour, depreciation and other elements 
and not merely in respect of the premises. The cess 
depends not on the use of the premises, but on the net

(1)(1878) I. L. U. 4 Calc. 576, 580.
(2) (1910) L L. E. 38 Calc 372, i575.
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profits resiiiting from such use. It is payable, as if i?25 
the mine were a business, and is not one ievied on tiie r>̂ 
premises used for the business: In  the matter o f  K. r.
M. Selected Coal Company (1 ). The cess is not for 
services rendered as by a municipality. In the ■matte?' 
o f  Baja Jyoti Prasad •'̂ ingh Deo (2) is in point. In 
the next place, the cess does not come under
section 10 {2) iix) of the Income Tax Act. as it is not. 
an expenditure incurred solely for the purpoi're ot 
earning such profits. The net profits of the mines 
must first be ascertained and then the cess calciilatecL 
The payment of cess is not in any sense necessary for 
the purpose of earning profits.

Mr. Sircar, in reply.
Oi(?\ adv. viiU.

Ch a t t e r JEA J. Tiiis is a Reference under
section 66 i2) of the Income '1 ax Act, X I of 1922.

The assessee, the Isabella Goal Company,
Road and Public Work cess in respect of their coal 
mine, and claimed a deduction of the amount paid by 
them as cesses, in the computation of the income-tax 
under clauses Qoiii) and {ix) of section 10  {2} of the 
Income-Tax Act, X I o£ 1922, and the question referred 
to us, is whether the sums paid by them as cesses

„ should be deducted under clauses and {iz) of
section 10 {2) of the Act.

Section 10 (i) lays down that the “ tax stall bê
“ payable by an asscssee under the head ‘ business'
“ in respect of the prntlts or gains of any busine,ss'
“ carried oa by him ’'.{2) “  Such profits or gains shall 
‘ ‘ be computed after making the following allowances 
“ namely (omitting the other clauses),—

any sums paid on account of land revenue*
“ local rates or municipal taxes in respect of such part’

(1) (1923) I. L !l 3 Pat 295. (2) (1921) 6 P. L. J. 62.
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1925 “ of the premises as is used for the purpose of the
e ™ - ) e  “  b u s i n e s s .  _

V. “ («>) any expenditure (not beiug in the iiature oi
^̂CoAL̂ '̂  “ capital expenditure) incurred solely for the purpose

Co m p a n y , u  earning such profits or gains.” 
iCriATTERjEA It is uot, and cannot be, dispLited that the Road 

cess and Public Works cess are “ local rates” . The 
“ question is whether they are local rates ‘‘ in respect
“ of sach part of the premises as is used for the purpose-
“ of the busines:  ̂” .

The first point, therefore, is whether a coal mine 
comes within the expression “ premises The word 

premises ” is nofc defined in the Act. It is used 
with reference to bail clings, but it is also used with 
reference to land, and there is nothing to show that 
in law the expression is restricted to buildings. W e 
think that the expression is wide enough to cover a 
■coal mine.

The next question is whether the coal mine is 
used for the purpose of the business ” . The assessee 

is a coal company : they raise and sell coal. It is 
coQteiided, however, that so far as the coal taken out  ̂
in respect of which the cess is levied, is concerned, it 
is not used for the purposes of the business, as “ use ” 
'does not contemplate the destruction of the thing 
itself. But having regard to the nature of the prop- 
-erty (a coal mine) the cutting and taking away coal 
is using tlie premises for the purposes of the busi­
ness. “ In the case of mining properties the only 
mode in which they may be profitably used is to take 
from them valuable ores” and the “ taking of ore from 
the mine is rather the use than the destraction of the 
estate^’ : See Malmsh Narain v. Nowhat Patkak (1) 
Oesses paid by the company, therefore, are paid in 
respect of the premises used for the purposes of 

(1) (1905) I. L. R. 32 Calc. 837,849,852.
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tlio coal business. Section 5 of the Cess Aer; (IX. 
of 1880 E. 0.) lays down that uli iinmovabie |>ro|)ei-ty 
(except us otherwise in sections 2 and 8 provided^ »• 
.shall be linble to the pajniient of a Rotid und a Piil)lie 
Works cess. Section 6 provides that "the Road cess C'ompan-v. 
-and Pabllc Works cesa shall be assessed on tlie CiiA-rrni!,TE.v 
.auniial value of lands and on the aiiniiai net profits 
from mines, quarries, tramways, railways and other 
immovable xDroperty ascertained respectively as in 
this Act prescribed.” Cesses, therefore, are payable 
in respect of all immovable property, ami, among 
■others, mines.

The learned Advocate-G-enerai, however, coiitejids 
that a distinction has been drawn iii section 15 oS‘ the 
Cess Act (IX  ol 1880 B. 0.) between laod and niiiieB, tliat 
in the former the cess is payable on its annual value, 
whereas in the case of mines, it is payable on the net 
profits of the mine, and altliongh ii the cess were 
payable on the mine as land, it would be a local rate 
“ in respect of the premises used for the purposes of a 
business ” , it is not so as the cess is payable in respect 
-of the 7iet profits, of a mine. Bnt section 5 lays down 
that all immovable property (except houses, shops and 
other buildings) shall be liable to the payment of a 
Road and Public Works cess, and mine is immovable 

' property. It is true that section 6 lays down (so far 
as mines are concerned) that the cesses shall be 
assessed  on the annual net profits from mines. But 
section 6 merely provides the mode of assessment, and 
does not change the nature of the imposition, which 
is a tax imposed on all immovable property which
includes mines.

It is contended, however, that the eess is not j)ay- 
al)le on mine but on such part of it from which coal 
Is taken away, and not even on the coal taken out 
unless there is a profit, and the cesB is payable only

6
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Kmpebor

iS-iS on the net profits. But iiiilesa the coal is taken out
there would be no profits.

Lastly, i t is contended that as cess is payable on tliê  
net profits, it is iiot payable until the net profits artr 

Company, ascertained, and therefore, cannot be deducted. But
Chjitteeje.\ nnder .section 72 of the Oes.s Act, the net profits of a 

mine (and quarries, etc.) are to be calculated on the 
average of the annual net profits for the latit three 
years for which accounts have been made up.

The Commissioner of Income Tax relies upon the 
case No. 102 of 1920 decided by tlie Patna High Court 
Jn the matter o f Raja Joyti Prasad Singh Deo (1) 
and In the matter o f  K. M. Selected Coal Company o f  
Manhhum (2) In the first case it was held that 
income derived from the rents and royalties of 
collieries does not fail within income derived from 
business under section 5(w) of the Income Tax Act,
1918, but within “ income derived from other vsources ” 
under clau.se {vi) of that section, and that in assessing 
income taK on sucii income, tlie amount paid in 
respect of Eoad cess and Public Works cess should 
not be deducted from the taxable income. That case 
■was a Reference (under section 51 'o f the Income Tax 
Act of 1918) upon the application of the assessee 
who did not carry on business, but who received rents 
and royalties, and the question w*a>s whether Road and 
Public Works cesses paid by him should be deducted 
in assessing the tax payable by him.

A h stated above, it was held tliat the income 
derived from rentvS and royalties of collieries does 
not come under the head of income derived from  
business and tiierefore did not fall under section 9 ' 
of the Act which provided that the tax shall be 
payable by an assessee nnder the head “ income 
“ derived from business ” in respect of the profits of 

(1) (1921) 6 P. L. J. 62. (2) (!923) I. L. E. 3 Pat. 295.



any business carried on by liiiii and then net out 1925

allowances whicli might be deducted in coiiipiitiiig 
fche profits. Section l i  of the Act wiiicli dealt witli 
income derived from “ other sou rcesm a d e  an allow- r,
ance of expenditure incurred solely for the purpose Cr-r-selrv. 
of making such income or earning sucli profitt̂ . Th«/ . 
learned fudges were of opinion that payment.s made -I.
on account of Road cess and Public Worics cegs cannot 
be deducted under section i l  in assessing the income- 
tax. In the view we take of clause iriii) uf section 
lO(^) of xAct XI of 1922, it is annecessary to consider 
the above question in the pt-esent case.

In the second case of K . M. Seku'teil Coal Co'sn- 
pany ( 1 ). it was held that a rate on the Jinnuai out- 
piit ot a mine imposed on a colliery proprietor under 
section 2̂5 {3) of the Bihar and Ot-issa Mining Settle­
ment Act, 1920, by the local Mines Board of Health, 
and a cess in respect of the annual despatches of coal 
and coke from a mine imposed o n  a colliery pro­
prietor under section 45 ol the Jheria Water Supply 
Act, 1924, by the .Theiia Water Board, do not fall 
within vsection 10 3̂) (viii) of the Income Tax Act,
1922. but they do fail within clause (i^), and, there­
fore, should be deducted under the latter clause for 
the purpose of determining the proprietor’s taxable 
income. The rates payable undei- those two Acts are 
no doubt local rates, but not rates imposed on such 
part of the premises as is used for the purposes of 
business. The rates are imposed on the oimiers of 
mines—on the annual output from their mines under 
one Act, and on the annual desijatclies of coal and 
coke horn the mine under the other. The Court there 
had not to consider the rates imi30sed by the Cess 
Act, untler which cess is imposed ux)on all immovable 
property. So far as clause (yiii) of section 10(5) was

(1) (1923) I. L. 11. 3 Pat. 205,
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1525 coueeriied all that was iiecessaiy to decide was that the 
word premises does not iiicltide tiie annual oiiti)iit 
or the aniuiai despatclies of coal from the niine&y-.n.pon

Ir̂ AIiEr.LA 1 1 1 ’ 1Coal which alone the rates were payable iinder the tvTO- 
vOMPANY. Acts mentioned above.

CuATTEBJEA Eoad COS'S and Public Works cess, on the otlier 
hand, are taxes not against a person but against the 
property itself. In Surnomoyee Dahee v. Koomar 
Pitrresh Natxiin Roy (I), the learned Jud̂ -̂es observed^ 
that it is a tax upon immovable property and is 
assessed upon the aiinnal valne of that j)i-’operty. 
They were not considering mines, in which 'case the 
mode of assessment is differently laid down. In 
Mani'iidra Chandra Nandy v. Secretary o f  State fo r  
India (S), the Judicial Committee observed that “ both 
“ in sections 6 and 72 of Cess Act (IX  of 1880) ‘ the 
“•'■net annual profits’ “ have reference to the property 
“ and not to the iudLvidiial.’ '

We are accordingly of opinion that cesses paid by 
the company are local rates in respect of such j)art 
“ of the premises as is used for the purposes of the 
“ business’ ' within the meaning of clause (t>m) of 
section of tlie Income Tax Act, and that they are 
entitled to ileduction of the amount ol' the cesses 
l̂ aid.

In this view it is unnecessary to consider whethei -̂ 
the payment comes under clause (ix) of section 10(5) 
of the Act.

The petitioner company is entitled to the costs of 
this Reference which is assessed at Rs. 350, including 
counsel’s fee.

0 . C. G h o sk  J. co n c u rr e d .

(1) (1878) 1. L. R. 4 Gala 57(1, 580.
(2) (1910) I. L. R. 38 Calc. 372, 376.
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Cum in g  J. This is a Heference ])y tli(3 Gomoii?i- 1925 
sioiier of Income Tax. Em~.«

The facts are these : x4. certain coal company, the 
slsabelia Coal Company, has been assessed to income- ^
tax . CUMPAVV.

The company contended that they were entitled CrMis., j. 
to deduct first the amount they have paid on account 
of Road and Pablic Works cess in computing the 
amount assessable to income-tax. They contend that 
their case falls under either section 10 (2) {viu) or 
section 10  (2) {ix).

This claim has been rejected by the Commissioner 
of Income Tax and on the application of the company 
this reference has been made to this Court. The case 
turns on the construction of these two clauses o£ a 
section of the Income Tax A ct : section 10 (2) (viii) 
and (ix.)

Section 10(5) (viii) runs as follows ;—
“ Any sums paid on account of land revenue, local 

“ rates or municipal taxes in respect of such jparfc of 
“ the premises as is used for the purposes of the 
“ business. ”

It is conceded that Road cess and Public Works 
cess are local rates.

Mr. Sircar contends on behalf of the company that 
the tax is leviable on the mine and not on the Income 
(section 5, Cess Act), that it is calculated on the income, 
no doubt, but this is merely the method of asessment, 
that the only way of using the mine is by extracting 
the coal, that a mine is a premises and so the whole 
of the mine is used for the purpose of the business.
Hence the present case comes under section 10 (2)
(viii).

The learned Advocate-General would seem to con­
tend that a mine is not a premises, that the assessment 
is made really on a business, the business being that
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of cutting coal and tbat the cess is really paid on 
aceoLint of the business. The cu.tting._pf coal is the 
destruction and not the use of the premisLo?-«« ĵ-^

The ce^s is paid on the profit and hence on 
bnsiness.

I think the company must succeed. I hold that a 
mine is a premises.

The expression “ premises ” has never, as far as I 
know, been legally defined. It has been in one ease 
held to mean a 100-acre park. Popularly, no doubt, 
premises usually means a building. Legally I do not 
think it does. We often hear the expression “ house 
“ and premises ” which clearly shows that the pre­
mises are not the house only. I am of opinion that a 
colliery is a premises.

Then the whole colliery is used for the purpose of 
the business. The colliery is used by digging the 
coal out of the seams, bringing it to the surface and 
selling it. The learned Advocate-General would con­
tend that this is destroying the colliery, not using it.

As Mookerjee J. points out in Mahesh Narain y. 
Nawhat Pathak (1), the taking of ore from a mine is 
rather the use than the destruction of the estate, the 
partial exhaustion being but the incidental conse­
quence of the use.

As far as I am aware, there is no other way o t  
lising a colliery or mine except by digging the coal 
or minerals out of it.

The learned Advocate-General would contend that 
in the case of a mine it is really a cess levied on a 
business, because the Road cess and Public Works cess 
is assessed on the annual net profit. This argument 
confuses the thing, if I may say so, which is liable to 
pay the tax and the method of arriving at the amount 
to be paid in any case.

(1) (1905) 1. L. R. 32 Calc. 837, 852.
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bection 5 of the Cess Act states that all immovable 9̂25
p r o p e r t y ..................................... shall be liable to the
payment of a Road cess and Public Works cess. A  
business cannot be said to be immovable property.

Section 6, on which the learned Advocata-General 
has relied, merely prescribed the method for deter- C u m in g  j .  

mining the amonnt of cess to be paid, in the case of 
land on the annual value and in the ease of mines on 
the annual profit. No doubt the extraction and selling- 
of coal is a business, but Road cess and Public W orks  
cess is assessable not on the business but on the 
immovable j)roperty.owned by the x^erson or persons 
carrying on the business. It is the property that is. 
liable, not the person {see section 5).

I am, therefore, of opinion that a colUer^’ is a pre­
mises, that it is used for the purpose of the business, 
which business is the extraction and sale of coal and 
that the Road cess and Pablic W ork cess is a local 
rate.

That being so, the Isabella Coal Company are- 
entitled to deduct the amount paid as Road and Public 
W orks cess in computing their gains and profits 
assessable to income-tax.

In this view of the case, it is not necessary to con­
sider whether the case falls under section 10 (2) (ix) of 
the Income Tax Act.

s. M.


