VOL. LIV.] CALCUTTA SERIES.

CRIMINAL REVISION.

Before Cuming and Graham JJ.
CARMEN
.

O’BRIEN”

European British Subject—Claim to be dealt with as such—~Time of
making the claim~-Right of trial by first class Magistrate— Wuiver—
Revival of the claim— Criminal Procedure Code {Act V of 1898),
ss. 294 and 5284, 528 B.

In a case falling within the provisions of s. B2BA of the Criminal
Procedure Code, the claim to be tried as a Buropean British subject
under & 294, must be made before the trial or inguiry has actually
commenced. Where no sveh claim 1s wade before the trial Magistrate,
at that stage of the case. it caunot be made subsequently.

Quere : whether a Buropean British subject, who has once waived his
right, can revive the claim to be triel as sach.

Ox the 18th October, 1926 Miss Carmen filed a
complaint, before the Police Magistrate of Alipore,
against the accused, Michael O'Brien, under section
406 of the Penal Code, and a warrant was issued. On
the 9th November, the Magistrate transferred the case
to Mr 8. C. Gupta, a second class Magistrate, for
dﬁ"posal. The latter took up the case on the same day
and the complainant was partly examined~in-chief.

No claim was made by the accused to be tried
under section 29A, as a BEuropean British suabject.
in o first class Magistrate. On the next day three
prosecufion witnesses were examined, but no such
claim made. On the 22nd November the accused was

* Oriminal Revision No. 105 of 1927, against the order of J. R. Blair,
“Additianal District Magistrate, 24-Parganas, dated Jan. 10, 1927,
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examined and a charge framed to which he pleaded
not gnilty. The Magistrate then asked him whetherhe
claimed to be tried as a Buropean British subject, and
he replied in the negative. His pleader, however, filed
a petition claiming the right to be tried as such, but
later in the day his counsel stated to the Court that
he had waived his claim.

The complainant was cross-examined on the 24th
and the three prosecution witnesses were cross-
examined the next day. On the 27th the complainant
was further cross-examined, and two more prosecntion
witnesses were examined. On the 14th December the
crogss-examination of the complainant and the five
prosecution witnesses concluded, and itwo more
prosecution witnesses were examined-in-chief and one
of them cross-examined. On the 2lst December an
application was filed by the accused’s pleader claiming
the right to b tried by a first class Magigtrate, as a
Buropean British subject, bat it was rejected.

The accused then made an application to the
District Magistrate for a transfer, and on the 10th
January 1927 the latter withdrew the case and
transferred it to Mr. A. Bose, first class Magistrate,
holding that the accused had the right to revive hig
claim at any time before judgment.

Mr. Swinhoe (with him Babu Bir Bhusarn Dutt and
Babw Sudhirendra Nath Bose), for the petitioner.
Under section 528 A of the Code the claim to be dealt

.with as a Buropean British subject must be made

before the trial commences. Ifitcan be made at any
time before judgment, the result wounld be that the
trial would have to commence de novo. Under section
451 A of the Code of 1882, a European British subject
could claim a trial by Jury, in a warrant case, before
he entered on his defence under section 236. This
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limitation appears in section 443, but not in section
528 A. Relers to Queen-Empress v. Grant (1). The
District Magistrate was wrong in acting under section
328 the case really came before him under section
488.

Mr. S. A. S (with him Babie Debendra Nath
Bhattacliar,r), lfor the opposite party. The words
“brought before” in section 528 A only indicate the
Magistrate. In sab-section (3) of the same section
and in section 528B the words are *istried 7, and
mean that the claim may be wmade at any time
during the frial:see Emperor v. Harendra Chandra
Chakravarty (2). The repealed section 451 A fixed a
time limit, but there is none in the present section
528 A. Cites Clark v. Beane (8). The claim under
the section can be revived after waiver: Kmperor
v. Swllivan (4): Makbwl Alvmad v. Allen (5).

CoMINGg J. 'The facts of the case out of which this
Rule arigses are briefly as follows. On the 18th of
QOcetobear the petitioner in this Rule obtained a warrant
against the opposite party under section 406 of the
Indian Penal Code in the Conrt of the Police Magis-
trate at Alipur. On the 9th November the case was
made over by the Police Magistrate, Mr. Mahmood
Ali, to Mr. 8. C. Gupta for disposal. Mr. 8 C, Gupta
'i§ a Magistrate exercising the powers of a Magistrate
of the second class. Mr. Gupta began the trial on the
Gth November, when he examined one prosecution
witness and adjourned the case till the 10th, when
three more prosecution witnesses were examined.
The trial proceeded also on the 22nd November, when
the accused was questioned and the charge was

(1) (1888) I. L. L. 12 Bom. 581. (2) (1924} 1. L. B. 51 Cale. 980, 981.

13) (1866) 5 W. R. Cr. 53. (4) (1302) L. L. R. 24 AL 511,
‘ (5 (1923) 1, L. R. 50 Calc. 889,
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{ramed. The learncd Magistrate then asked the
accused if he claimed trial as a Baropean Brisish
subject. The learned Magistrate was apparently
under the impression that he was obliged to ask an
accused, who apparently was a European British
subject, whether he claimed to be iried as such.
I may point out here that such a procedure is no
longer necessary, so far as a case which comeg within
Chapter XLIVA of the Criminal Procedure Code is
concerned. The accused apparently then stated that
he did not desire to be so tried. His counsel then
filled a petition claiming to be tried as a Eunropean
British subject. Apparently he subsequently waived
this claim and stated that he desired to cross-examine
the complainant next day, and his client would waive
his right to be dealt with as a European British sub-
ject. The case was then continued on the 24th
November, when more witnesses were examined and
cross-examived, and the case was continued on the
95th and 27th of November and 4th and 2Ist of Decem-
ber. On the 2Lst of December the accuased once more
claimed the right to be dealt with as a Eurcpean
British subject. The learned Magistrate holding that
he had already been asked whether he claimed this
right and bad waived this right, rejected the applica-~
tion.

The accused then asked for time to move the
District Magistrate or the Appellate Court for a
decision on the point. This, however, was refused
and the case was continued. The accused then seems
to have moved the Additional District Magistrate for a
transfer of the case to the file of a first class Magistrate,
the confention of the accused being that as a
European British subject under section 29A of the
Criminal Procedure Code he was entitled to be tried
by a Magistrate of the first class, The complainant.
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opposite party, contended before Mr. Blair, the Addi-
tional District Magistrate, that as the accused had
waived his right to be so tried he could not now
re-assert it. Mr Blair, however, held that the right
might be exercised by the accused any time up to the
time wheun the Court was going to pass judgment in
the case. He {nrther held that it was open to him to
revive his claim even though he specifically aban-
doned it. ln this view of the law he withdrew the
case from the file of Mr. 8. C. Gupta and made it over
to Mr Alfred Bose, a Magistrate exercising first class
powers.

The complainant hag moved this Court, and she
contends first of all that the claim to be dealt with av
a European British subject, in other words, in this
particular case, that the case should be heard by a
first class Magistrate, must be made before the trial
actually began; and secoundly she contends that once
the accused has waived his right to be dealt with as a
European British subject or, in other words, to have
his case tried by a Magistrate of first class powers, he
cannot revive his right.

The rule has been granted on four grounds, first
that the learned Additional District Magistrate is
wrong in holding that the claim to be tried as a
European British subject, ina ease contemplated-by
sections 29A, J528A and 528B of the Criminal
Procedure Code, could be made at any time before
jundgment is delivered: secondly that the learned
Additional District Magistrate acted without jurisdic-
tion in using the provisions of section 528 of the
Criminal Procedure Code, for the purpose of getting
over an order which under the Code he could not do
before the final orders in the case were passed: thirdly
that the learned Additional District Magistrate should

have held that a claim to be tried as a Huropean
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British subject, under sections 294, 528A and 528B
of the Criminal Procedure Code, had to be made at
the very beginning of the trial, and if the claim so
made was disallowed by the triul Court the remedy
against the order disallowing the claim lay before the
Court which would hear the appeal after a conviction
or other order in the said case had been passed : and
lastly that the accused having once waived his right,
the learned Additional District Magistrate should
bhave held that the accused having once waived his
right could not ve-assert it in a later stage of the
sanie casge.

The decision of this Rule turns upon the interpre-
tation to be put upon sections 528A and 528B of the
Criminal Procedure Code. ™These sectionsare new,and
hitherto have not formed the subject matter of judi-
cial interpretation. Hence the gquestion may be con-
sidered as one of more or less of first impression. Sec-
tion 29A provides that “no Magistrate of the second
“or third class shall inquird into or try any offence
“which is punishable otherwise than with fine not
“exceeding fifty ropees where the accused is a
“ BEuropean British subject who claims to be tried as
“guch ”. The point is, as I have already said, when
that claim is to be made. Section 528A provides that
“where, in any case to which the provisions of
“Chapter 33 do not apply, any person claims to be
“dealt with as a European or Indian British subject,
“or where any person claims to be dealt with as a
“ European (other than a Buropean British subject)
“or an American, he shall state the grounds of such
“claim to the Magistrate before whom he is brought
“for the purpose of the ihquiry or trial and such
“Magistrate shall inquire into the truth of such
“statement. ...... ”. Mr. Swinhoe, who has argued
this case on behulf of the petilioner, has contended
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that these words make it quite clear that the accused
must exercise hig option to claim the privilege under
section 29A of the Criminal Procedure Code before
the trial actually commenced. Mr. Sen, who has
appeared for the opposite party, on the other haund
contends, looking at the analogy of section 451A, that
the accused may apply at any time before the judg-
ment is pronounced by the Magistrate.s He points out
that under the old Code, nnder section 451A, this
privilege might be claimed in a swinmons case at any
time before the accused was heard in defence or in a
warrant case before he entered on his defence, and
the learned counsel's arguiment is that, as no such
limitations are put down in the present section 528 A,
the Legislature intended that the privilege might be
claimed at any time before the judgment is pro-
nounced.

Apart from the manifest inconvenience which
must follow, if Mr Sen’s contention is correct, I think

it is quite clear, reading the sections as we have them

that the Legislature intended that the claim should be
made before the trial or inquiry uctually commenced.
The words used are “he shall state the grounds of
“guch claim to the Magistrate before whom he is
“brought for the purpose of the inguiry or trial”. I
undergtand these words to mean that he should
tiake his claim as soon as he is brought before the
Magistrate for the inguiry or trial, that is to say,
before the inguiry or trialis commenced. Mr. Sen
argues from section 5283B that-the claim may be made
at any time during the trial, because we find in that
section the following expression: “If in any such
“case a FKuropean or Indian British subject or a
“ Buropean (other than a European British subject)
“oran American does not claim to be dealt with as
“such by the Magistrate before whom he istried or by
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“whom he is committed”, and Mr. Sen argnes from:
that that the claim may be made at any time during.
the trial before the Magistrate. I do not think that
these words really support Mr. Sen’s contention. I
am inciined to think, reading the section as a whole,
that these words refer to the case of a person who has
been tried or whose case has been inquired into, but
who has not claimed the privilege. 528B deals, I
think, with the case of a person whose case has
reached either the appellate stage or the trial in the’
Court to which he has been committed.

I do not think that any useful purpose will be
served by considering the sections as they stood in

the various Acts at various times. The sections ares

I think, by themselves reasonably clear. There is no
doubt that the claim mnst be made before the inquiry
or trial actually begins so far as a case which falls
within Chapter XLIVA is concerned,

That being so, it is unnecessary for us to determine
whethier the accused, having once waived his right to
go claim, can revive that claim and be ordered to be
tried as a Buropean British subject. In the present
case, not having made his claim when he was first
brought before the Magistrate for the purpose of trial
or inquiry, it was not open to revive or make it at
any subsequent stage. In this case admittedly he
made 1o claim at that stage. i

The Rule is, therefore, made absolute. The order
of the learned Additional District Magistrate is set
aside, and the case will be re-transferred to the file of
Mr. 8. C. Gupta to be continued from that point where
the learned Magistrate left off the trial of the case,
and the case disposed of without any further delay.

GRAHAM J. T agree with my learned brother.%
One of the points for decision is as to the stage when
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the claim to be dealt with as a European British sub-
ject should be made. The learned counsel on behalf
of the opposite party argued that that elaim could be
made at any time up to the delivery of judgment, and
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in support of his argument referred to the previous Ozasard.

history of the Criminal Procedure Code and to certain
authorities.

It appears to me that, unless the sections of the
Code as it now stands are held to be obscure, we
ghould not be justified in referring to the previous
legislation. In my opinion on o proper construction
of the sections of the Code, as it now stands, and in
particular sections 528A and 528B, it seems to be
clear that the intention is that the eclaim shall be
made at the commencement of the inquiry or trial as
the case may be, and that if it is not then made it can-
not be asserted at any subsequent stage. The question
of status involves the mode or venue of trial, and it
is in accordance with the {itness of things that the
claim should be made at the outset.

The authorities to which reference has been made
relate to the former Code, and in particalar to section
451 of the old Criminal Procedure Code which bhas
now bheen repealed. They do not, therefore, give ug
any assistance.

In my judgment there was a failure in this case to
make the claim at the time contemplated by the Code,
possibly due to the fact that the provisions of the new
Code on the subject were not at the time appreciated.

I concurin the order which my learned brother
proposes to make, and agree that the Rule should be
made absolute.

E. H. M.

Rule absolute.
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