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MATI lA L  LYALL
V.

PREMI LYALL.*

‘Revision—Practioe-^Interlocutory order— Interference by High Court— 
Co-Bes^ondent, addition of—Divorce Act (I V  of 1869)^ s. 11.

The Higli Court will not usually interfere in revision with an 
iDterlocutory order, even in a divorce suit, where the District Judge has 
refused to ad(3 a party as a co-respondent, as the petitioner haa a right of 
appeal against the final ordw.

OiTili R ule obfcained by Mofci Lai Lyall, the 
petitloiier,

In Jane 1926 tlie petitioner instituted a divorce 
suit in the Court of the District Judge o£ 24-Parganas 
against liis wife, Mrs. Premi Lyall, of Thompson 
Hospital, Agra, alleging she had committed adultery 
with one Mr. Billy, Mr. Victor and the Rev. Bamuel 
Diitt, and was leading the life of a prostitute, and so 
no one was made a co-respondent under the provi­
sions of section 11 of the Indian Divorce Act. On 
the 13th January 1927 the petitioner applied for 
leave to amend the plaint by adding the Rev. Samuel 
Diitfc, a Methodist Minister, as a co-respondent for his 
whereabouts could not be traced at the time of insti­
tution of this suit. On opposition by the respondent

® Civil Buie No. 214 of 1927, against tho ordar of G-. 0. Sankey, 
District Judge of Altpore, dated Jan. ‘21, 1927.
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the learned District Judge rejected that application 
-and passed the following order:—

‘ 'Pleaders oa both sidej heard. This is an application for permissioii 
“ to amend the plaint by adding the name of one Saimie! Dutt as co- 

respondent. The grounds given are that the petitioner was previously 
■“ unaware of tlie arldresa o£ the said Samuel Dutt. The application is 
■“ opposed by the respondent on the ground tliat it will cause vexatious 
■*'dela3’. I am not prî pared to amend tlie plaint at this stage. There'is 
“ a dsfiiiite ailegatioii in t!ie plaint that tiie respondeitt is living the life

a prostitute, and it is eviilent tliat it was on this ground that the 
“ Court excused the plaintiff from making any one a co-respondent, ft 
“ appears that Sauiuel Dutt is a Pastor in the Methodist Episcopal Mission’ 

I do not therefore believe that it was not possible for the petitioner to 
“  ascertain his address when the plaint was filed. Issues were framed 
“ in the suit on 29th November 1926, and tlie amendment proposed would 
■“ certainly delay the disposal. Tlie prayer for amendment is therefore 
■“ rejected. Issue sinninons on the petitioner’s witnesses as prayed for, 
■“ The parties must be ready on the next date

The petitioner thereupon moved the High Court 
binder section 115 of the Code of Civil Procedare and 
obtained this Kale.

Babu Saresh Gkandra TaluJcdar, for the peti­
tioner. The Indian Divorce Act provides that the 
alleged adulterer shall be made a party unless the 
respondent is living the life of a prostitate and the 
petitioner isiiows of no person with whom the 
adultery has been committed. But, in view of the 
definite allegations of adalterj^ with three persons 
named in the plaint, this divorce suit is likely to be 
dismissed on the technical ground of not having 
formally made any one a co-respondent, and in that 
case the petitioner will suffer irreparable loss and be 
seriously prejudiced if Samuel Dutt is not made a 
party.

[B. B. G -h ose  J. There is a Special Bench of three 
Judges to hear divorce matters from the mofussil. 
It is not the practice for a Divisional Bauch to inter­
fere with an interlocutory order in a divorce suit.]

MaTI hlL 
LrAtL

V .

F&mi
L y ali,.

1927



1040 INDIAN LAW REPORTS. [YOL. LIV.

1927

M a t i  L a l  
Lyail

V,

P SEH I
L y a l l .

Tiie Mefcliodist Episco]3id Mission refused to furnisli 
us wifch tlie address of the Rev. Sainnei Datt, who 
was not iQ Calcabfca. We have subsequently traced 
liis address ill fche mofussil. That Mission was clearly 
screening tlieir i^astor and my client is not to blame 
for not having been able to make him a party.

[B. B. Ghose J. You have your remedy in the 
api>eal against the final order if it be against: you.]

Ill that ease I shall be satisfied if your Lordships 
will be pleased to say so in your jndgmeiit.

No one for the opposite party.

G h o s e  a n d  M a l l i k  JJ. This is a Rule against an 
order refusing an application for addition of a party 
as a co-respondent in a suit under the Indian Divorce 
Act. The application was rejected by the Court 
below. The plaintiff obtained a Rule against that 
order. As it is not the usual practice of this Court to 
interfere in revision with an order made by the lower 
Court in an interlocutory matter this application is 
rejected* If the petitioner has any real grievance on 
account o! the adverse order by the Court below he 
has a right ot appeal against the final order and upon 
fche appeal this Court will be able to pass the proper 
order.

The Rule is, therefore, discharged. No order is
made as to costs as there is no appearance on behall*' 
of the opposite party.

JRule discharged.
Q. s.'


