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In-irih' n̂cy—Jnrhdiciimi nf the Registrar in Imolvency in rapped of discharge 
nf an jns'dvant and rno'ci.wion of an vrder of discharge—Cons»Udation 
of two i-iMilre.w'teA—Pi'e‘ihUncy Tuuins Jmoloent'y Act {I I I  nf 1909')̂  
Ss, 6‘ ! 2) (c), 6 {21 S il).

T ne R eg istrar in In s o lv u n cy  has nn ju r is iiic t io ii to en terta in  au op p osed  

ajspiii'atiou f o r  the d isc iia rg e  o f  an ins.uveut, hut he h;is jurisih 'ction  to  

p.is^; an urder o f  di!^cuari>e upHii th e  unopposeiJ app lica tion  o f  au it s o iv e u t 

under ?>. 6 (2) of the Insolvency A c t .

U nder s. 8 ( I )  o f  tlie In so iv e n e y  A ct  the R egistrar in  In s o lv e n c y  

ha^ iori-'idiction to  rescind  th e  o rd er  o f  d isch a rge  o f  au iu so iy e iit  that h e  

had h im se lf  made, w liether the a p p lica tion  for rescission  w as opposed or 
urioppo-̂ ed,

E z p a r t e  Summers ( I )  re fe rred  to

U nder e, 5 (3)  ( c )  o f  the  Jn-^olvencj’  A c t  and G eneral Rule 5  o f  the  

C alcuttft lu e o lv e n e y  Buk'ti o f  1910 the R eg istrar in In so lv e n c y  has ju r is d ic ­

tion  to hear an a p p lica tiou  f o r  rescis^aion o f  an order o f  d isc h a rg e  o f  an 

itisolvent as hein^ an app lication  that inny be heard and determ in ed  in

e b a n i t t e r s ” .

Th'3 creditors in a first in so lv en cy  are entitled  to p a rtic ip a te  in  th e  

asseus that are distriljutahle in a secon d  in so lv e n cy  irresp ective  o f  au ord er  

fo iiso lid atitig  t!io tw o  iiK olven cies , and the Official A ss ign ee  as th e  

reprdw entativf o f  the cred itors  in t h e f ir a t  in so lv en cy  is e n title d  to p ro v e  
in th : seeoiid insolvpiioy, and to rece iv e  d iv idends jpari p a ssu  w ith  th e  
i‘r iJ ito i’6 in the second in so lv e n cy .

Tliis was an application for a direction as to 
whether the creditor.  ̂in the first insoivency, namely 
the insolvency proceedings No. 50 of 1915 are entitled 
to participate in any assets collected by the Official 
Â ŝignee in the second insolvency, namely the insol-

^ Insolvtin cy  case N o. 48 o f  1925.
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venCY i)ro ceed in g s  I^o. 48 o f  1925, or  in a n y  d iv id e n d s  1927
clecliired in  respect  thereo f .  j ~ ^

Gp.EtJOKY.
M)\ A. A. Avetoora, for  the e iv d ito rs  in  the first hire.

i i iso lT e i icy .

Mr. B. K. Ghosh, for the creditors in the second 
insolvency.

Page J. On the itii February 1IJ15 John March- 
moijt Gregory was ucljiidicuted insolvent, on his own 
petition. No assets were recovered by the OIBeial 
Assignee in that insolvency, and on the 3l'd August 
i92(* tlie insolvent obtained an unconditional discharge.

On the 18th February 1925 John Marchmont 
<lrej?ory on his own j^etition was again adjudicated 
insolvent, and his property thereupon became vested 

'in the Official Assignee for distribution among his 
creditors under sections 17 and 52 of the Presidency 
Towns Insolvency Act (Act III of 1909).

On the 13th July 1926, as a result of the transaction 
into which the insolvent had entered after he had 
obtained his discharge from the first insolvency, and 
before the second adjudication, a sum of Rs. 97,670-12 
was acquired by the insolvent, and passed into the 
hands of the Ojfiicial Assignee as assets distributable 
in the second insolvency. Meanwhile, on the 30th 
April 1925 the order of discharge of the 3rd August 
1920 was rescinded, on the ground that when applying 
for Ms discharge the insolvent had misled the Court 
as to the state of his affairs. Accordingly, it was 
ordered that the adjudication of the 4th. February 
1915 slionld be revived. On the 10th February 1927 
pursuant to section 91 of the Insolvency Act an order 
was made that the proceedings in the two insolvencies 
should be consolidated. All the above orders were 
passed by the Registrar in Insolvency.
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r>i7 The question, that arises on this petition is whether 
5" ^  the creditors in the first insolvency are enfcitlecl to_ 

pai’tif-ipale in the said sum of Ks. 97,67(1-12 and anj”" 
1̂11' other assets distrihutabie in the second insolvency.

Pa.;kJ The. creditors in the second insolvency contend (1)
that the order of the 30th April 1925 rescinding the 
order of di^char '̂e was ultra inres the Registrar in
Insolvency, and is nail and void; (2) that In any
evenr, regard to the order of discharge, the^
rights (if the creditors in tiie first insolvency ought
to be postponed to those of the creditors in the second 
insolvency.

In support of the tirst contention learned counsel 
for the petitioner urged that, Inasmuch as the apidica- 
tlon for an order rescinding the order of discharge was 
•a substantive and opposed application, the Registrar 
in Insolvency had no jurisdiction in the matter. Now, 
the Registrar in Insolvency has no jurisdiction to 
entertain an opposed application for the discharge of 
an insolvent, and it was argued with piausibilifcy that 
the Registi'ar in Insolvency ought not to be entitled to 
hear an opposed application for the rescission of an 
order of discharge, because the application, if granted, 
ml|4ht react tipon the rights of persons who in good 
faith had transacted bnsiness with the insolvent after 
the order of discharge and prior to its rescission in 
a manner gravely prejudicial to their interests. Thei% 
is much force in this contention ; but 1 am concerned 
to ascertain, not whether the Registrar in Insolvency 
ought to have jnrlsdiction, but whether he has it, and 
under the law as it obtains at present I am of opinion 
that the Registrar in Insolvency was entitled to make 
the order of the HOth April 1925.

The order of discharge of the 3rd August 1920 was 
passed by the Registrar In Insolvency upon thej, 
unopposed application, of the insolvent. That order
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the Registrar had jurisdiction to make under section 6
{2) oi the Insolvency Act, and the dlrectloii of Jenkins j
G. J. dated 26th May 1915. aRwoEY,

In re.
It appear a to me that under section 8 (1) of the 

Insolvency Act the Registrar in Insolvency had 
jurisdiction to pass the order of the 30th April 1925 
rescinding the order of discharge that he himself had 
made, whether the application for rescission was 
opposed or unopposed. (See E v  paiHe Summers {I))- 
Further, under section 6 (2) (c) of the Insolvency Act, 
and General Rule 5 of the Calcutta Insolvency Rules 
of 1910. in niy opinion, the Registrar in Insolvency 
had Jurisdiction also to hear the application for 
rescission of the order of discharge as being an appli­
cation “ that may be heard and determined in 
chambers.”

No appeal has been preferred against the order of 
the 30th April 1925, and upon both these grounds I 
am of opinion that the order of the 30th April 1925 
rescinding the order of discharge of the 3rd August 
1920 is/a valid and effective order.

Til these circumstances, as I apprehend the matter, 
the respective rights of the creditors in the two 
insolvencies would be the same whether or not the 
order consolidating the insolvencies had been made.
It appears to me that, subject to any bond fide and 
Y a l i d  disposition of the property of the insolvent that 
had been effected between the date of his discnarge 
and its rescission, the said sum of Es, 97,670-12 and 
any other assets recovered by the Official Assignee in 
the second insolvency would become assets distribut­
able in the second insolvency, and that the Official 
Assignee as the representative of the creditors in the
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1927 first insolvency is entitJecl to prove in the second
jTm? insolvency, and to receive dividends pari /jcfssii-witii

GBEGust, the creditors ill the second insolvency.
__ ' A solution of the problem in this sense, I think,

Pase-t. consonance with the ralio anderlying the provi­
sions o£ section 39 (i) of the English Bankraptcy Acfcj 
1915, and the decision ol the Court of Appeal in 
E x parte Pitt (1). I can understand, that the creditors 
in the second insolvency may feel aggrieved that the 
creditors in the first insoivency should receive a share 
of the assets j-ecovered in the second insolvency as a 
result of a transaction into which the insolvent enter­
ed when he wass//^ juris wml discharged from liability 
under the first insolvency; but the hardship is more 
apparent than real, for if persons choose to have 
business relations with a debtor who has obtained his 
discharge, but who in certain events may again 
revert to a state of insolvency, snch persons take the 
lisks that are incidental to all transactions with 
persoHH under actual or potential disability, (such as 
a minor or a woman j)ossessing a Hindu widow’s 
estate), and have only themselves to blame if they 
have miscalculated the chances of the transaction to 
w’liich they have chosen to become parties.

An order will be passed giving effect to the view 
that I have expressed. The costs of both sets of 
creditors as of a hearing will be paid out of the assets^ 
available for distribntion in the second insolvency.

Attorney for insolvent; Perkins.
Attorney for opposing of adjudicating creditors 

P. C. Ghose.

B.M .s;
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