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'Wlien au apjiliuutiuu iw ma»3u for directing au iaquisition for the 
pnrpfse of uscertaiiiiujj; wliether a perrfon is of uDsound mind and iii- 
fiipable o£ managing lumself aiul his atfnirs and for passing neeessâ t.̂  ̂
orilers for the iiiamigeinLHit of the estate of the Innatic and for the 
iiiairiteuaiiee of the dependant nienib'jrs of his family, the first thing 
winch has tu be done is that the learned Judge, either with notice to the 
lunfttif or withunt uutiue, sUoitId carefully consider whether the case is 
one which calls for au urder directing an inqiUHition. An order directing 
an iijiinisjtian iuti» a man'H state of mind is a very surious thing and sucli 
an ordtT if! inteudt'd by the Statuteia to he a jadicial determiuation carefully 
made upon adeijuat*' Hiaterials. If he coiisiders that it calls for an order 
din*c*ting au inquisition, then it h his obvioKs duty to record an order 
directing an inquisition. Wlti'ii hu has once done that, then the petition is 
a Hpenl petition, which has served its primary purpose. He is then, by the 
cv)inhiiaed 0|'n*ration uf t<i>t:tion 64 read with sections 40, 41 and 42 o f' 
tlie Indian Lnnaey Act, to take curtain steps with regard to notices* 
Sadi liuiiee he given under .section 40 of the Act to the alleged
Innatie of the time aiid place at whieli it is proposed to hold the inquisition.
The notice may hy way of snhstituted service or it may be served upon
any relative of the alleged Inuatic or upon any other person in t!ie
di&eretion of the Cfnin. Hueh a. notice is to be drawn up only after there

«Ap|t'aI from  Original Order, No. 3 of 15127, with Knle No. 98 (M) of
IS27, against the order of N. G. A. Edgley, District Judge of 24-Parganas,
dated Sep 10, 1S26.



VOL. LIV.] CALCUTTA SKHIES. S3?

has been an onier dirt'Ctiiif 
petition.

an intjuisitinn and is not a notice of tlie

Saroj

1927

V.

M AHENDRA.
Nath

Bhahub?̂.

The inquisition is to be. held by the District Jndge himself in some DeB®
cases and in sonse cases by some subordinate Court nearer to the place 
where the lunatic happens to be.

Orders for the custody of lunatics and for the management of their 
estates do not come into question at all until there has been a finding cf 
hinauy as a result of an inquisition. There is no question of interim 
orders on such matters pending the determination as tu the person's state 
of mind.

An inquigition is a proceeding of special solemnity and importance and 
the learned Judge has to deal with it from the point of view that he is 
now charged with the duty of looking after the interest uf somebody 
who may be entirely uiiabie to look after his own interest. When an 
inquisition terminates, it terminates in a judgment which finds or does 
not find that the person is of unsound mind and upon that finding the 
iurisdicti^n arises to give orders as to the custody of the lunatic and to 
tlie management of the estate.

Muhammad Yaqub v. Nazir Ahmad(1), consideied.
The notice contemplated by section 40 of the Indian Lunacy Act is 

quite diSerent from the notice eontemploted by section 11 of the Gnardiaii 
and Wards Act, and the form of notice provided by the High Couit when 
an application is made under section 11 of the Guardian and Wards Act, 
and the procedure laid down by Statute for the same are inapplicable for 
a notice under section 40 of the Indian Lunacy Act.

Maui Lai Sil v. Ne^al Chandra Pal (2), referred to.
In'the lunacy jurisdiction o f the High Court, when proceedings under 

the Indian Lunacy Act are brought to its notice, it has a right and power 
on its own account to reach out its hand and ensure that this alleged 
lunatic is dealt with properly according to law.

Quaere : whether a relation o f one adjudged under the Itidian Lunacy 
Act to be a lunatic is entitled to appeal, though she had no notice of 
initial proceedings.

A p p e a l  f e o m  o r i g i n a l  o k b e r  by Saroj Basini 
Debi, .sister of the alleged lunatic.

On the 28til August, 1926, an application v̂as filed 
before the District Judge of 24-Parganas by two- 
persons, Malieudra Hath Bhaduri and Brajendra

(1) 0920) L L. R. 42 A ll 504.
(2) (1917) 22 0. W. N. 547.
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!.*-iT Mohan Maitra, sons-iii-law ot Pyari Moliaii Ray, with
*7^, a prtiyer for directing’ an inquisition under the

iU'i.M Br.n: Lmuicy Act. The allegations inter alia were that the 
MAHrNT-E.i petitioners’ father-in-hiw, Pyari Mohan Hay, was

.x.vni again attacked with insanity from March, 1926, that
EwAIve.. condiiet were such that lie had

become a source of danger to himself and to the in­
mates of his house, and that his illness it appeared to 
be of a serious nature inasmuch as he appeared to be 
permanently incaxDaeirated in mind and health. Under 
the circumstances, he was put under restraint and 
confinement at his residence and was under the
medical treatment of Major ELingston. The alleged 
lunatic was possessed of extensive properties, winch 
he was wasting wantonly. The applicants, therefore, 
prayed for an enquiry as to the alleged lunacy and for 
arrangements for the protection of the person of Pyari- 
Mohan and of his x^roperties.

The petition being presented on the 28th August, 
W'M. Mr. Edgley, the District Judge, fixed a date for 
hearing and directed the issue of “ general notices’’ 
and “ special notices upon other relatives ’̂ .

In the said iietition, the names and addresses of 
Pyari Mohan’s wife, his two sons and five daughters, his 
maternal uncle, brother-in-law and uncle-in-law were 
mentioned as near relatives of the alleged lunatic. 
There was, however, no mention of his brother and 
sisters as near relatives.

On the date fixed for hearing, Mr. Edgley recorded
the following order*.—■

'* III view of the circumstances set forth iti the p.itition, 1 direct an 
“ isiqaisition under the Imiiftn Luaacy Act ( I ?  of 1912). lu counection witii 
“  the pnioeedmgs in the matter, ilajor Hingrtton, i.m s , has been exauiined 
“ aad Ite hm testified to the fact that Pyaii Mohau Ray is a dangerous 

laaatia and is quittt incapable of mauagiug himself and his affairs. He 
‘‘ tjOQiiders it aeewsary that the laiiatic should be kept under restniint and 
“  thiaks it desirable that he ahoald be sent to a hniatic asylum. The caJe B
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uncontesteil, and it is-agreed by all the parties concerned, that Pvari Mohan 
“  Ray should be sent as soon as possible to the lunatic asylum at Kanchi.

lu the circumstances stated above, I find Pyari Mohan is a person of 
“  iiosouDd mind, and is incapable of managing himself and hia affairs. I 
‘‘ further direct that he should be sent to the lunatic asyluni at Ranchi as 

soon as possible and that in the meaiitiaie he will be kept in the custody 
“  of his wife Heiniata Debi.”

Tbe Judge then gave directions for the management 
of the Inna tic’s property.

Thereafter Saroj Basini Debi, a sister of the 
alleged lunatic and her husband put in a petition before 
Mr. S. 0. Mallik, the then District Judge, praying that 
the order i)assed by his predecessor-in-office, Mr. Edg- 
ley, in the matter be modified, that Pyari Mohan be sent 
to the lunatic asylum at Eanchi immediately, as he 
was being ill-treated by his wife, and that the Oourt of 
Wards might be written to take charge of the 
“l^roperties at once.

Subsequently, the said sister of the alleged lunatic 
and her husband filed an application ander section 151 
of the Code of Civil Procedure, praying that the order 
adjudging Pyari Mohan a lunatic, might be reconsid­
ered, and that the order not being in accordance v̂ dth 
law might be declared illegal and ultra vires and as 
such might be vacated.

The application under section 151 was rejected on 
the 6th December, 1926 by Mr. S. C. Mallik,

Thereupon Saroj Basini Debi and her husband 
preferred this appeal in the High Oourt against 
the order of Mr. Edgley, and also filed an application 
under sections 115 and 151 of the Code of Civil 
Procedure against the order passed by Mr. S. C. Mallik.

M r. Narendra Ktmiar Basii (with him Bahii 
Bireswar Bag chi), for the added respondents Hemlata 
Debi, the wife of the alleged lunatic, and Manoj Mohan 

"Ray, his adult son. I have a preliminary objection as 
to the competency of the appeal.

S a b o /  
B a s in i  D ebi

V,

M a h e k p r a
N a th

B h a d u r i .

1927



1927 [Rankin  C. J. Let us have the facts first. W e 
shall hear the appellant.]

Bawm Deei 2Ir. Sarat Ghandra Boy CJioivdJmry (with him 
MumjDBA £^ahu Tridib Nath Boij), for the appellants. The 

N̂ath order of Ivlr. Etlgley cannot stand on one ground 
alone, viz., that no initial inquisition proceeding was 
directed by the Judge, without which a Judge cannot 
proceed with a lunacy case. His order clearly shows 
that he did not at all consider a preliminary inquisi-, 
tion proceeding to be absolutely necessary. He no 
doubt speaks of directing an inquisition proceeding, 
but that is meaningless and the interpretation put on 
it by his successor-in~office, Mr. Mallik, as “ directed 
id wholly untenable. Moreover, the Judge has not 
acted according to the provisions of the Act. No 
notice was served on the present appellants, though 
they were very near relatives and are persons m or^ 
interested in the welfare of the lunatic than many of 
the persons named in the original application. They 
were clearly persons coming within the meaning of 
set*-tion 40 of the Lunacy Act,

In the next jilace, the so-called notices given to the 
alleged lunatic and his relatives other than the 
present appellants are not notices coming within the 
purview of the Ltmacy Act. Notices meant notices, 
of inqiiisition.

Lastly, the Judge was wrong in appointing a 
receiver for the management of the estate, instead of 
directing the Court of Wards to manage it, as is 
expressly provided in the Act. See section 68 of the 
Lunacy Act, The appointment of the receiver is not 
what the Court had any authority to do under the 
Act

Mr. Narendra Kumar Basu, for the added respon- 
dmts. The appeal is incompetent, for (i) the appel-  ̂
lants were not parties to the case before the District

4̂0 INDIAN LAW REPORTS. [VOL. LIY.



Judge; (ii) they are not persons aggrieved by tlie 1927
order and (Hi) neither the alleged lunatic nor any o f  ĝ uoj
his nearest relatives are'parties to the appeal, and my Bamni De b i

clients have got themselves added as parties long m a h e n d e a

after the period of limitation, „
^ B h a d u r i .

[ R a jtk in  0. J. Can we not interfere under our 
revisionai powers ?]

No. Section 115 of the Code expressly limits the 
exercise of revisionai jnrisdiction to a case “ in which 
no appeal lies ” to the High Court and in this case-, 
an appeal is allowed by section 83 of the Lunacy Act.
Moreover, the power of revision should certainly not 
be exercised in the absence of the alleged lujiatic, ŵ ho 
is of course the i)erson most vitally interested. On 
the merits, I submit that the order is right. There is 
no doubt that the application xdresented on the 28th 
August, 1926, supported as it was by an affidavit and 
by three medical certificates from doctors of the 
eminence of Colonel Denham White, Major 
Hingston and Sir Frank Connor, was material 
sufficient to found an inquisition upon. The District 
Judge, thereupon, issued notices on all concerned and, 
after examining Major Hingston on oath, passed the 
order comjjlained of.

At the highest, there has baen a technical error in 
procedure, but that does not vitiate the order. Even 
if the letter of the law had been strictly followed, the 
Judge could not have done anything more than what 
he actually did in carrying on the inquisition. Two 
independent enquiries are not contemplated by law 
and no good would have come out of two such 
enquiries.

Then, the bond Jides of the appellants should also 
be looked at. In the two petitions they presented 
before the Judge, they took up inconsistent and con­
tradictory positions. They say in one part that

VOL. LIY.] CALCUTTA SERIES. 841



1927 Pyaii Mohan is a lunatic mid ought to be sent to
Eiuiclii at once and, again, in another part, that he is

Barisi Dehi not a lunatic. They are i)roseciiting the appeal, not 
MAHEKi.Ki the interests of the alleged lunatic, but for some

Natk ulterior purpose of their own.
Mr. Atul Chandra Gupta (with him Bahu 

Prahodh Nath Sani/al), for respondents Kos. 1 
and 2, the sons-in-iaw of the alleged lunatic. I 
adopt the arguments of Mr. Narendra Kumar Basu. 
hut I would add a few words on the question of 
^'procedure” contemplated by the Lunacy Act, w^hicli 
should lead up to an “ order directing an inquisition

See section 62. The word “ may” there involves 
that he “ may not This no doubt means that ordering 
nil inquisition should be the result of judicial consid­
eration of some materials and does not follow as a 
matter of course, on an application. The view of the 
Allahabad Eigh Court as expressed in Muha^nmad 
Yaqiih V. Nadr Ahmad (1), which is quoted in 
the Judgment of this Court in Mahamed Manawar 
Snltan v. Shamsumiessct Begum (2) as to what 
should constitute this judicial consideration is 
not sound. The Allahabad High Court lays down, 
in fact, thtit there should be a sort of informal 
inquiry with notice to the alleged lunatic, 
followed hĵ  a regular and formal “ iDquisition 
“ Inquisition” etymologically means nothing more 
than “ inquiry” . And where the Legislature provides 
for one “ inquiry ” it goes perilously near Judicial 
legislation for the courts to lay down the necessity 
of two—one informal and the other formal, but more 
•or less, of the same kind. It is said by the Allahabad 
High Court that an Inquiry into a man’s or woman’s 
state o! mind is a painful matter, and, therefore, care

INDIAN LAW  REPORTS. [YOL, LIV.

i t )  (l9 -i0 ) I .  L .  R . 4*2 M l .  804, (2) (19 2 5 ) I . L . L .  51 Calc. 480.



sliouid be taken that it is not iiutlertaken without 1927
siiffic4ent reason. This is unexceptionable. But 
certainly the painfulness of the matter is not lessened Basini Debi 
by doubling the number of inquiries. Mahendexa

Section 62 of the Lunacy Act, 191:̂ , is taken from bS duei
the English Lunacy Act, 1890 (53 and 54 Viet. C. 5), 
s. 90. The English practice does not require the 
kind of informal enquiry spoken of b3̂  the Allahabad 
High Court. A petition, with two medical affidavits, 
is what the English practice requires. See Rules 
in Lunacy, 1892, rules 16 to 18.

In the i^resent case, there were siiiiiGient materials 
before the Judge in the shajDe of the affidavit of one 
of the |)etitioners, disclosing facts of strength in 
support of the application in great details, and 
certificates from three medical men of eminence. The 
District Judge was quite entitled in law to order an 
inquisition on these materials without any of the 
preliminary inquiries.

Cm\ adv. vult.

Ra n k in  0. J. This is an appeal against an order 
made by the learned District Judge of the 24-Parganas, 
dated the 10th of September, 19.J6.

On the 28th of August, 1926, an application was 
made to the learned District Judge, asking that 
"‘ your Honour will be pleased to direct an inquisi- 
“ tion for the purpo.se of ascertaining whether Pyari 
“  Mohan Ray of No. 46, Chakraberia Road, North, 
“ Bhowanipur, district 24-Parganas, is of unsound 
"‘ mind and incapable of managing himself and his 
“  affairs and pass necessary orders for the manage- 

ment of the estate of the lunatic and for the main- 
“ tenance of the dependant members of h.is family by
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!927 '‘ authorising tli Ooiirt of Wards fco take charge of
" the whole estat or otlierwise as the Court thinks

Bam::i Dew “ |u.st and proper
t’- *

}.IAHEW-RA The application was made by Mahendra Natli 
BHAwm Bhadiiri and Brajendra Mohau Maitra, being >sons-

in-hiw of the alleged lunatic. The unfortunate

ĵ .|4 INDIAN LAW REPOHTS. [YOL. LIV.

R a n k i s C . J .  \i^ras the subject of the proceedings
is a witli considerable properties and is an
advocate of this Court. The petition disclosed 
detailed facts of considerable strength. It would
appear from the petition that Pyari Mohan Eay had 
been attacked with insanity in the year 1918, again 
in 1922 and that in March, 1926, he had again been 
suffering from marked mental derangement. Attached 
to the petition were medical certificates in very clear 
and definite terms by three medical gentlemen of 
experience and, indeed, of distinction. In th^  
petition there was careful mention of the names and 
addresses of the near relatives of the alleged lunatic. 
iSIo less than eleven persons are specified and their 
addresses are given. As a matter of fact, the i^resent 
appellant, who is the married sister of the alleged 
lunatic, was not included in that list. In these 
circumstances, 1 propose to state first what I conceive 
to he the procedure that should have been adopted, 
by the District Judge under the Indian Lunacy Act
of 11)12. Having clone that, I will then describe th"6
procedure that was actually adopted.

The case is one which comes directly under
section 62 of the Act, which says that “ the District
‘ ‘ Court . . . .  may, upon application, by order direct 
“ an Inquisition for the purpose of ascertaining whether 

such person is of unsound mind and incapable of 
m&nagiag himself and his affairs The Statute is 

silent a® to what is to be done by the District Cour^ 
before passing such an order. In the case of Mani



Lai Sil V . Nepal Chandra Pal d ) .  this Court upheld ^9^7

such an order made upon a verified application saboj
without an3" farther materials such as medical certi- debi
ticates. In the ease of Miihammcicl Yaqub v. Nasir Mahendha 
Ahmad (2), the learned Judges gave elaborate direc- 
tioiis insisting upon the degree of care and caution - —
that has to be employed before such an owh r̂ should 
be made. They pointed out that an inquisition once 
commenced must be prosecuted to the bitter end and 
that it was a very serious oppression to order an 
inquisition into the state of mind of a person unless 
there were solid and substantial materials sliowing 
that such a course was really necessary. In a case to 
which I was myself a party, the decision of the 
Allahabad Court was referred to and certain observa­
tions made therein were approved. It has been 
suggested in the able argument for the respondents 

"in this case that the directions given by the Allahabad 
High Court are unnecessarily elaborate. Mr. Gupta 
has contended that the Statute has directed one 
enquiry and that it is wrong for the Court by judicial 
decision to impose the necessity of two. In my 
judgment, it is clear enough, on the face of the Act, 
that there are not to be two enquiries of the same 
character. It is quite true that it is only a prelimi­
nary investigation which is required to justify an order 
directing an inquisition. I do not dissent from the 
proposition that in a case where there are strong 
medical certificates it might even be a strong and 
a rash thing to refuse an inquisition. Whether or not 
some of the observations made in the Allahabad case, 
to which I have referred, go too far is a matter upon 
which there may well be room for consideration.
That question does not arise in the present case and 
I do not propose to prejudice that question by 

(1) (1917) 22 0. W. N. 547. (2) (1920) I. h  R. 42 All. 504.
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ie27 observatioiis in either direction. Still it is indnbit- 
g ~ j able that an order directing an inquisition into a 

Bamni Dedi man’s state of mind is a very serious thing a ad that 
Mahenpea such an order is intended by the Statute to be a 

Xath uuiiciai determination carefully made upon adequateBHAnUHI. '*materials. I do not understand how it can in general

S46 INDIAN LAW EEPORTS. [YOL. LIV.

liASKis t'. J. to make such an order without at all events
serving some sort of notice upon the lunatic first, and 
I should think that in this country a certaiji amount 
of care and attention in a matter of this sort is"in no 
case thrown away. But the first thing which has to 
be done upon an application, such as was presented 
in this case is thai the learned Judge, either with 
notice to the lunatic or without notice, should care­
fully consider whether the case is one which calls for 
an order directing an inquisition. If he considers 
that it calls for an order directing an inquisition, then 
it is his obvious duty to record an order directing air 
inquisition. When he has once done that, then the 
petition is a sx>ent petition which has served its 
primary purpose. When he has once done that, he is 
then, by the combined oi^eration of section 61 with 
sections 40, 41 and 42 of the Act, to take certain steps 
with regard to notices- What is the notice that has 
to be given under section 40 ? “ Notice shall be given 
“ to the alleged lunatic of the time and place at which 
“ it is proposed to hold the inquisition. If it appears 

rhat a personal service on the alleged lunatic would 
“ be ineffectual the Court may direct such substituted 
'* service of the notice as it thinks fit. The Court may 
“ also direct a copy of such notice to be served upon 
“ any relative of the alleged lunatic or upon any other 
“ person to whom, in the opinion of the Court, notice 
“ of the application should be given ” . The notice 
contemplated by section 40 is a notice to be drawn up 
after there has been an order directing an inquisition



It is notice of such, order and ol the time and place *9̂ ^
at which the inquisition is to be held. It is not notice saroj
of the petition. When the learned Judge has decided 
to record an order directing an inquisition he has mahenpba-
certain matters to coostder. He does not need to record
30 elaborate an order as is provided for in the case ol a -----
High Court by section 08 {2) : but there is a provision 
that, in certain circumstances, the inquisition directed 
should be held not by the District Judge himself, 
but by some subordinate Court nearer to the place 
where the lunatic happens to be : and there are pro­
visions also with regard to assessors and other 
matters, which the learned Dintrict Judge may have 
occasion to consider at the time when be diaws up 
the order for the inquisition. Under the jurisdiction 
with which we are concerned, it may be worth while 
to notice that orders for the custody of lunatics and 
for the management of their estates do not come into 
question at all. anti! there has been a finding of 
lunacy as a result of an inquisition. There is no 
question of interim orders on such matters X3eud- 
ing the determination as to the jperson’s state of 
mind.

Now an order having been duly made directing an 
inquisition, the dace having arrived and proper 
notices having been given, the inquisition 4tself 
proceeds. The whole thing is bottomed upon the 
previous order directing an inquisition and If there 
is no siich order, then, in my Judgment, the officer 
purporting to hold the inquisition is not holding an 
inquisition at all. He is merely a worthy gentleman 
wasting his own time and other people’s. The 
proceedings in such a case, so far as I can see, have no­
validity or effect. When the inquisition proceedSr 
it may be true that the petition which resulted 
in^ the order directing the inquisition may be a

VOL. LIV.] CALCUTTA SERIES. UT



19̂ 7 matter upon which the depon'eiit can be cross-
S a r o j  examined or other people can be cross-examined : but 

B a s i n i  d e b i  evidence taken at the inquisition is evidence to be 
M a h e s d b a  given by people in the ordinary way coming as
BtiAroni witnesses before the Court. It is not a proceeding by

----- which everything on the file is evidence straight
R a n k in g .  J . j j .  |g  ̂ proceeding of special solemnity and

importance, and the learned Judge has to deal with 
it from the point of view that he is now charged with 
the duty of looking after tlie interest of some body 
who may be entirely unable to look after his own 
interest. When that inquisition terminates, it ter­
minates in a judgment which finds or does not find 
that the person is of unsound mind and, upon that 
finding, the jurisdiction arises to give orders as to the 
custody of the lunatic and to the management of the 
estate.

Now, in this case what happened was that a 
petition having been presented, the order recorded on 
the 28th of August, 1926, is as follow s: “ Register. 
“ The 10th September, 1926 is fixed for hearing—” 
presumably for hearing of the petition or application. 
“  Issue general notices and special upon the other 
“ relatives.” I take that to mean issue general 
notices and special notices upon the relatives other 
than the applicants. “ Applicant to pay process-fee 
“ Rs. 7-8 and supply notices within a week ” .

Before commenting upon that order, it may b  ̂as 
well to discover what is meant by general and special 
notices. Notices of what and to whom ? W e have 
ascertained from the learned advocates at the bar that 
the notices which were issued under this order were 
in a form which is now before me. It is headed 
“ Application for inquisition for the purpose of 
“ ascertaining whether Pyari Mohan Ray is a person 
“ of unsound mind and incapable of managing himself

848 INDIAN L A W  REPORTS. [VOL. LIV.



Rakkin C. J.

and his affairs, as also for orders of tbe management 
“ o[ the estate and for the maintenance and custod}^
•''of the lunatic and i!or the maintenance of the Basini Debi

r.
‘ 'dependent members, etc. The petitioners above- mahexpra 
•‘ named having applied for iiiqiiisition and other

reliefs in respect o£ the aforesaid hinatic’s person 
“ and properties, the 10th day of Septemljer. ban
‘•been fixed for the hearing of the application, and 
“ notice is hereby given, so that if any other relative 
“ friend, kinsman or well-wisher of the aforesaid 
■‘ lunatic desire to be appointed or declared guardian 
“ of tbe lunatic or to make any submission relating 
“ thereto, he should enter appearance in person iu 
“ this Court on the aforesaid date and be prepared to 
“ adduce on that day any documentary and oral evi- 
“ dence he may desire to adduce in support of his 
^claim to such appointment or declaration

When, therefore, we come across the clause “ issue 
“ general notices and special upon the other relatives” , 
we have to take that order with the form of the 
notice that was employed and the first question that 
the Court has to ask itself is what does ull this mean?
That this was such a notice as is contemplated by 
section 40 of the Lunacy Act is clearly an absurd 
idea. The notice presciibed is a notice that the Court 
has determined to hold an inquisition. So far as the 
alleged lunatic is concerned, it Is a most iniport;mt 
notice. It is a notice which tells him that he is in 
such a serious position that the Court has determined 
to enqnire i nto his state of mind and that his liberty and 
his right to manage his own affairs is now in peril by 
virtue of a considered judgment of a District Judge.
This document is a notice, first, that somebody has 
applied for an inquisition and secondly, that that 
-application is going to be heard on the 10th of Septem­
ber next. Then it wanders off, telling about relatives,
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frknidK, kinsmen luicl well-wishers, who are invited to 
come ill ami siibinit tlieir claim, apparently to be_ 

lU'sis! DEni appoititeil giitu’dlan of the iiiuaiic. Some research as 
MAHLNi>i!A to fclie ori.î iii of tliiH form of iiotiee, which is wholly 

Kith out of place uiid a coniDlete uiuddle as regards -pvoce-
—— duro, lias led tn tlic following- result. 1 his notice is

clearly an adaptation of the fed’ni of notice x r̂ovided 
by this (Joiirt when an application is made for 
the irnardiaiiship of an infant. The form in qnes- 
tion is one which is governed by section 11 of the 
Criianlian and Wards Act: mul one has only to read 
section 11 of the Guardian and Wards Act: and 
the foriii of notice. Civil Process No. 133, to be 
found in tlie sf-cond volume of the General Eules 
and Oirciilar Orders of this Conrfe, page 1:11, to see 
that a form of process has been taken from one 
kind of Jurisdiction and applied without any reason 
at all to another. There is nothing in the Lunacy Act 
tibout general iioti(?es. There is a definite provision 
in the Lunacy Act for notice to the lunatic and to 
such reltitives or other persons as the District Judge 
msty think if (h>sirabfe- to yive notice to. Under.the 
(huirdian and Wanls Act, the provision Cor notice to 
the minor is a provision about ,i?eneral notice, that is 
to say, ihe iiutico has to be aliixed in the Court house 
anil a copy has to be affixed to the x êrmanent place of 
resilience of the minor. In the j)resent case, our 
information is that the notice to the lunatic and the 
only notice to him before the date on which he was 
adjudicafed to be of unsound niind» was the notice 
which 1 liuÂ e already read whicli was affixed to the 
alleged lunatic’s residence  ̂ apparently by way of 
analogy to section 11 of the Guardian and Wards Act.
1 have some sympathy with learned District Judges 
and with theirpef^hkars in respect of the fact that W 
tloes not appear thut any proper set of forms has been
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provided lo f tlieir use iji connection ‘witli iiinacy 9̂2?
XJroceediiigs: and I have no desire to be disrespect- 
ful or unduly critical when I say tbut it is beyond Baslxi D e b i  

all qiiestioa that the procetlare adopted in this case is MAHExNfDRA 
entirely mi.sconceiveti. general notices and
special having been ordered and liavin{>’ been issued, ---
on the day appointed, certain rehitions put in what J-
the learned Judge calls a petition oE consent, that is 
to say, they piic in a petition whereby they stated that 
they quite agreed that this poor gentleman was 
of niisound mind and was incapable of managing his 
own affairs. Thereupon, the learned Judge took evi­
dence—a medical gentleman was called who gave evi­
dence—and the learned Judge, having regard to the 
attitude adot)ted by so many relatives and to the 
medical cei'tificates and so forth, recorded his order.
He started off not by saying that on such and ■̂ nch a 
day, by an order duly made, it was direccetl thiic an 
inquisition -was to be held into the state of mind of 
Pyarl Mohan R ay: he started oft' by referring: to the 
petition. Having referred to the petition, lie says,
“ In view of the circumstances set forth in the petition 
“ I direct an inquisition under the Indian Lunacy Act 
“ (IV  of 1912). In connection with the proceed- 
“ ings in this matter Major Hingston, has been
“ examined and he has testified to the fact that Pyari 
“ Mohan Ray is a dangerous lunatic and is qnite 
“ incapable of managing liimself and Ms affairs. He 
“ considers it necessary that the lunatic should be 
“ kept in restraint and thinks it desirable that he 
“  should be sent to a lunatic asylum.

“ The case is uucontested and it is agreed by all the 
“ parties concerned that Pyari Mohan Ra}’̂  should be 
“ sent as soon as i>ossible to the Lunatic Asylum at 

Ranchi. In the circamstanceft stated above, I find 
“ that Pyari Mohan is a person of unsound mind
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1927 “ and is incapable of managing himself and bis
affairs

B a s i n i  D e b i  With great respect to the learned Judge, at the end 
M a h e n d r a  of the .evidence sind of the proceedings, he was a little 

late to direct the inquisition. Indeed so paradoxical 
is this that the learned Judge’s successor suggested 
that tliere has been some slip of the pen and that 
the word “ direct” slioald be -‘ directed” . Unfortu­
nately it is quite impossible to take that view. I do 
not think that the learned Judge had sufficiently 
considered what an inquisition is, but it is quite 
certain that if an inquisition is to be directed at nil, it 
must be directed before it is held and that unless there 
is a good direction for an inquisition no person can even 
begin to liold one. Accordinglj^, the contention with 
which we liave to deal in this case is narrowed down 
to this. Whether the order of the 28th August, 1926, 
can by some benevolent construction be deemed to be 
an informal order directing an inquisition. In my 
opinion, there is no way of giving validity to these 
proceedings after that fashion. The order of the lUth 
of September shows, to my mind, quite clearly that at 
the time when the petition ŵ as first ordered to be 
registered there was no Intention of coming to an 
ex parte conclusion as to the necessity of holding an 
inquisition. The fact is that the learned Judge had 
mistaken the nature of his duty and from the first had 
issued orders about notices under the impression that 
the matter was one to be dealt with more or less as an 
ordinary suit, namely, notices should be given to the 
parties and the application should be considered in 
their presence.

The result is, ia my judgment, that the proceedings 
adopted by the learned Judge are entirely bad. There 
has been, prior to the proceedings, no order directing, 
an inquisition and there has been no notice servea
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upon the lunatic of a decision on tiie i)ai‘t of the Court
to make liim the su))ject of lunacy x^roceediiigs- Saboj

111 these circnmstaiices, there wonkl he little douljt B a s i k i  u e b i  

about the duty oE tliis Court, were it not for the fact M a h e x d r a  

that something’ renuiin.s to be considered with 
reference to the present appelhiiit, the sister of the 
alk'geii inu-atic. The sister of the tille '̂ed lunatic was 
not included in the ])etitiou as a relative to whom 
notice ought to go. There is uo right ou the part of ii 
relative in such a case as this, to get any notice at all*
The matter is entirely in the discretion of the Court 
and the Court may omit a relative and may include a 
person who is not a relative. But it is noticeable and 
unfortunate that this gentleman’s sister is not 
included in a rather lengthy list of relatives. When 
the alleged inquisition was being held, all the parties 
were of one mind. So there was no person there who 
in fact was opposing the making of (;he order. Whether 
it Is really credible that all these proceedings took 
phice without the sister’s knowing anything at all, is 
a nuitter which may be said to be extremely doubtful, 
at all events if the lady was taking any particular 
interest in her brother. However, after the order had 
been made, the lady and her husband made an appli­
cation to the successor of the learned Judge to set 
aside the finding as to lunacy and the incidental 
proceedings. The learned Judge had made an order 
to the effect that until the lunatic was seat to Ranchi 
Asylum he should be kept in the custody of his wife 
and, as regards the management of his property, it 
appears that there was a manager already employed to 
manage the lunatic’s property. He directed that after 
a short time this manager should give way to a certain 
Babu Sudhindra Nath Mukherjee whom he appointed 
receiver. The vakil for the applicant said that he 
‘would file an application asking that t;he Court of
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i{<2? Wards might be luitliorised to take charge of the 
estate aud fhe order made was: “ The arraugements 

Dtin ‘-meiitioliedabove will contLniie until orders are passed 
“ witli reference to that application, if and when filed” .

Fr̂ 'r-w the sister took up a very curioiifi position.
She prnf<\ssed to be doubtful whether her brother was 

u. j. lunatic at all and in her petition she made a
deplorable and abiisive attack tipon the alleged 
liiuatic’ri wiie and introduced prejadicial matters upon 
other topics. This makes one doubt whether her 
proceedin|4s are really actuated by an opinion that 
they are ueee? ŝary in her brother’s interest.

The learned Judge who heard her apj)licatioii 
expressed his doubt as to its bond fides and some 
complaint has been made on her behalf that this 
expression of opinion is unmerited and uncalled for. 
So far from thinking that it is iinmei'ited and uncalled 
for, I think her application and her action in this matter 
deserve all that the learned Judge has said aboat her.

Isow, ill tiiese circtimstances, the Court has before 
It an appeal by this lady from the order adjudicating 
Pysu'i Mohan Kay a lunatic. It also has before it a 
Rule obtained by her asking in effect that if the 
tindinj  ̂ of insanity is maintained, the lunatic should 
be sent at once to Ranchi and that somebody else 
siiMiild be appointed receiver and that the Court of 
Wurds should take cJiar^e of liis property. As I have 
said the facts brought to our notice, in my opinion, 
show that the proceedings in the district Court have 
been entirely erroneous and improper. If, therefore, 
this iady has a right of appeal, her motive would matter 
little to this Court, because this Court is concerned 
with the interest of the lunatic. The question 
whether she has a right of appeal is not an easy one. 
By section 8.̂  of the Act it is said “ an appeal shall lie 
“ to the High Court from any order made by a District-^
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“ Court, under this Chapter Thai; is tlie first thing.
There can be no doubt that the lady is a person who ĝBo,! 
woiikl have been conipeteni to apply for an Inqulsi- 
tion, because she is a relative” within the definition Mahekdea 
given by clause (II) ol sectioji o. That matter 
wan considered in a case whicii C have already 
referreil to, namely, the case of Ala/ti Lai Sil v. X epal 
Chrindra Pal (I). She is also a person wlio conies 
within the first part of the ord clause of section 4(3.
“ The Court maj" also direct a copy of such noHee to 
‘ ‘ be served upon any relative of tlie alle ‘̂e<l lunatic” ; 
and there can be no doubt tliut had her name been 
included with the* other names in the application she 
too would have got notice. Onder exactly tlie same 
statutory provisions of the Act (Act XXX.V of 1858  ̂
this Court held that a relative who had received a 
liotice and taken x̂ ari in the proceedings was entitled 
to appeal. The question whether a relative who had 
not received a notice was entitled to appeal was not 
before the Court, though there are some expressions in 
the Judgment which favour the view that a relative, 
even in such circumstances, may be entitled. There 
can be no doubt that it is somewhat paradoxical to 
say that the sister of a person found, by an improper 
set of proceedings, purjjorting to be an inquisition, to 
be a lunatic, has no grievance recognised by tlic 
law. I think it would be paradoxical in such a case 
as this, if this Court upon the application of the sister 
felt obliged to say, in spite of the character of the 
proceedings in the Court below, that it was unable to 
interfere. It appears to me that there are probably 
two logical lines and two only : One is to hold that the 
only appellants from such an order would be the 
applicant and the alleged lunatic either by a next 
iriend or otherwise: or to hold that an}̂  who
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is a rehitive and has a right to see that the alleged 
liiiiuric's fsrute and liberty are deali with according 

Dakisi D?ni If, i;̂ ŷ -I rî rht of appeal. I go further than that. 
Mahcxuka It dues seem to me that, in the lunacy Jurisdiction, this 

Nath Ooiirt, when proceedings oE the character I haveUnAiinas.  ̂ ®
eiideavoured to desedbe are brought to its notice,
hiiH a rigiu. aiui power on its own accoiiiit to reach out 
Its lia»d and ensure that this alleged iLiuatic is dealt 
witii properly according to law.

It iH said that if there is an appeal provided from 
an order, even althou/^h it is an appeal restricted to
certain persons, this Court has no right of revision
under section 115 of the Code of Civil Procedure. I 
doubt that extremely, and I think that in this 
jurls<lictloii it cannot but be right to say that this 
Court has a power on. its own account to see that a 
person improperly dealt with us an alleged lunatic is 
dealt with properly and according to law. My own 
view is that, taking the Statute as it stands, the sister 
h-asa right to appeal on the ground that she is a near 
relative and a p(‘rson wdio has the right to insist upon 
her brother and his affairs beiug properly dealt with. 
But even if tliat be wrojig, J am of opinion that the 
sister may be put aside altogether and with this 
record before us we have a right to interfere, 
xleeunlingly, in my Judgment, the correct form of 
order is this; I think this appeal should be allowed, 
I tiiiiik 111 onier must be made to the effect that ail the 
pr<»oeedingH of the District- Court from the moment 
this ap})licution was received on the 28th of August, 

i)e set aside and that the Court be directed to 
take up rhut application from the very beginning and 
to deal with it according to law. I want to make it 
particularly clear that if this matter is dealt with 
agaio, the fact that the application was made irt 
Augost, 1926, will not prevent its being the duty of

INDIAN LAW REPORTS. [YOL. LIY.



the Di.stricr Judge to uscertRin wbether at tbe lime
of ibis new iiKiiiisitioii—if aniiKjnisitioii be ordeied—
wbetber at tliis laSe.st time tbe ailei^ed lunatic is or is
not of iiusoiind mind. The date of the x^reseutation MAUESDriA
of the petition lias nothing' to do with that. The ̂ Biunriii.
matter ŵ ill have to be examined afresh and at the ----
time wdien it is examined the question is, aye or no.—  J.

is this iinfortnnate gentleman of iinsoiind mind ? 1 
■wonkl point out farther that one of the reasons wiiy 
this case is being remanded is that the learned Judge 
maj' first of all make a proper order, after taking such 
steps as he thinks necessary, and serving such notices, 
as in his discretion he thinks necessary, directing or 
2'efusiiig an inquisition. Having made that order, he 
will then direct notices to be given iiuder the Lmiacy 
Act, foigetting— if it is possible for him to forget—that 

-siich things exist as the Guardian and Wards Act or 
the i)rocednre ])rescribed by section 11 thereof. I do 
not think that there should be anj" order for costs of 
this appeal. It will be in the discretion of the learn­
ed District Judge, when the matter goes back to him, 
to award or refuse costs to tiie petitioners before him 
of the abortive proceedings, as well as of the fresh 
proceedings, if the alleged lunatic is found to be of un­
sound mind. No order is made on the Hule save that 
it be discharged.

M a j u m d a r  j .  I agree.
Appeal allowed.

s. M.
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