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INDIAN LAW REPORTS. [VOL. LIV.

APPELLATE CIVIL.

Befare Ranlkin C.J., and Majumdar J.

SAROJ BASINI DEBI
7,
MAHENDRA NATH BHADURIL*

Linacy— Inquisition—Naiuve of inquisitive—Procelure—~A ppeal—7Thether

sister of one adjulged wader Lunaey det to le a lunatic is entitled tu
appeal, though she had no aotice of initial proceedings— Revision by
High Cuwrt, if competept—Lunucy Aet (IV of 1912), ss. 3 (11),
38(2), 40,41, 42,63, 64, $3—Civil Procedure Code (Aet V of 1808),
8 115,

When an applicition is made for directing an inguisition for the
purpose of ascertaining whether a person is of upsound mind and in-
capable of 1nanaging bimsclf and his affaivs and for passing necessary
vrders for the managemncnt of the cstate of the lunatic and for the
ngintenance of the dependant members of his family, the first thing
which has to be done is that the learned Judge, either with uotice to the
lunatic or withont notice, should carefully consider whether the case is
one which calls for an order directing an inquisition.  An order directing
an inguisition into 4 man's state of mind s a very serious thing and such
an opler ix intended by the Statutes to be o jadicial determination carefully
tsade upou adequate materials.  1f he cousiders that it ealls for an order
directing au inqaisition, theu it is bis obwious duty to record an order
directing an inguisition.  When he has once dooe that, then the petition is
a spent paticon, which has served its primary purpose. He is then, by the
comhined operation of section 84 read with sections 40, 41 and 42 of”
the Indian Lunacy Act, to take certain steps with regard to unotices
Such potive shall be given under section 40 of the Act to the alleged
Iunativ of the time aud place ab which it is proposed to hold the inguisition.
The notive may be by way of snbstituted service or it may be served upon
any relative of the alleged Inuatic or upon any other person in the

diseretion of the Court.  Buch a notics is to be drawn up only after there

®Apypeal from Origiual Order, No. 3 of 1927, with Rule No. 98 (M) of
1927, againat the order of N, (i, A. Edgley, District Judge of 24-Parganas,
dated Sep 10, 1926,
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has been an order directing an inquisitien and is not a notice of the
petition,
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The inquisition is to be held by the District Judge himself in some pagiy; Drpp

cages and in some cases by some subordinate Court nearer to the place
where the lunatic happens to be.

Orders for the custody of lupatics aud £ur the management of their
estates do not come into question at all until there has been n finding cf
hanacy as a result of an inquisition. There is no question of interim
orders on such matters peuding the determination as tu the person’s state
of mind.

An inquisition is a proceeding of special solemnity and fmportance and
the learned Judge has to deal with it from the point of view thal he is
pow charged with the duty of looking aftzr the intersst of somebody
who may be entirely unable to leok after his own interest. When an
inguisition terminates, it terminates in a jndgment which finds or dues
not find that the person is of unsound mind and upon that finding the
jurisdictivn arises to give orders as to the custody of the lunatic and to
the management of the estate.

Muhammad Yagub v. Nazir 4kmad (1), considered,

Tle notice coutemplated by section 40 of the Iudian Linnacy Act is
guite different from the notice contemplated by section 11 of the Guardian
and Wards Act, and the form of notice provided by the High Court when
an application is made under section 11 of the Guardian and Wards Act,
and the procedure laid down by Statute for the same are inapplicuble for
a notice nnder section 40 of the Indian Lunacy Act.

Mani Lal Sil v. Nepal Chandra Pal (2), referred to.

In'the luvacy jurisdiction of the High Courl, when proceedings under
the Indian Lunacy Act are brought to its notice, it has a right and power
on its own acconunt to reach out its hapd and ensure that this alleged
lunatic is dealt with properly according to law.

Quaere : whether a relation of oune adjudged under the Ivdian Lunacy
Act to be a lunatic is entitled to appeal, though she had no notice of
initial proceedings.

APPEAL FROM ORIGINAL ORDER by Saroj Basini
Debi, sister of the alleged lunatic.

On the 28th Aungust, 1926, an application was filed
beforé the District Judge of 24-Parganas by two
persons, Mahendra Nath Bhaduri and Brajendra

(1) (1920) I. L. R. 42 All 504.
(2) (1917) 22 C. W. N. 547.
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Mohan Maitra. sons-in-law of Pyari Mohan Ray, with
a prayer for directing an inguisition under the
Lunacy Act. The allegations inier alia were that the
petitioners’ father-in-law, Pyari Mohan Ray, was
again attacked with insanity from March. 1926, that
since then his acts and conduct were such that he had
become o source of danger to hiwself and to the in-
mates of his house, and that his illness it appeared to
be of a serious nature inasmuch as he appeuared to be
permanently incapacitated in mind and health. Under
the circumstaneces, he was pnt under restraint and
confinement at his residence and was under the
medical treatment of Major Hingston. The alleged
lunatic was possessed of extensive properties. which
he was wasting wantonly. The applicants, theretore,
prayed for an enquiry as to the alleged lunacy and for
arvangements for the protection of the person of Pyari
Mohan and of his properties.

"The petition being presented on the 28th August,
1926. My, Edgley, the District Judge, fixed a date for
hearing and directed the issue of “general notices”
and » special notices npon other relatives”.

In the said petition, the names and addresses of
Pyari Mohan’s svife. his two sonsand five daughters, his
maternal unele, brother-in-law and uncle-in-law were
mentioned as near relatives of the alleged lunatic.
There was, however, no mention of his brother and
sisters as near relatives.

On the date fixed for hearing, Mr. Edgley recorded
the following order:—

*In view of the circumstances set forth in the patition, 1 direct an
*ingaisition nnder the Indian Lunsey Act (IV of 1912). In councction with
““ﬂse proceedings in the matter, Major Hingston, 1ars, has been examined
*and he has testified to the fact that Pyai Mohan Ray isa dangerous
“lupatic and is quite incapsble of managing himself and his affairs. He

“considers it necessary that the lunatic should be kept under restraint and
* thinks it desirable that he should be sent to a Inuatic asylum. The cals is
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* nnenntesteld, avd it is-agreed hy all the parties concerned, that Pyari Mohan
* Ray should be sent as soon as possible to the lunatic asylum at Ranchi.
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“Iu the circumstances stated above, I find Pyari Mohan is a person of Basm: DEBI

‘“ wnsound mind, and is incapable of managing himself and his affairs. T
¥ further direct that bhe should be sent to the lunatic asylum at Ranchi as
“suun as possible and that in the meantime he will be kept in the custody
* of his wife Hemlata Debi”

The Judge then gave directions for the management
of the lunatic’s property.

Thereafter Saroj Basini Debi, a sister of the
’alleged lunatic and her husband putina petition bafore
Mr. 8. C. Mallik, the then District Judge, praying that
the oriler passed by his predecessor-in-office, Mr. Edg-
ley, in the matter be modified, that Pyari Mohan be sent
to the lunatic asylum at Ranchi immediately, as he
was being ill-treated by his wife, and that the Court of
Wards might be written to take charge of the
“properties at once,

Subsequently, the said sister of the alleged lunatic
and her hushand filed an application under section 151
of the Code of Civil Procedure, praying that the order
adjudging Pyari Mobhan a lunatic, might be reconsid-
ered, and that the order not being in accordance with
law might be declared illegal and wlira vires and as

such might be vacated.
The application under section 131 was rejected on

the 6th December, 1926 by Mr. S. C. Mallik.

Thereupon Saroj Basini Debi and her husband
preferred this appeal in the High Court against
the order of Mr. Edgley, and also filed an application
under sections 115 and 151 of the Code of Civil
Procedure against the order passed by Mr. 8. C, Mallik.

Mr. Narendra Kumar Basu (with him Babw
EBireswar Bagcht), for the added respondents Hemlata
Debi, the wife of the alleged lunatic, and Manoj Mohan
"Ray, his adult son. I have a preliminary objection as
to the competency of the appeal.

v,
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TRaxgINy C. J. Let us have the facts first. We
shall bear the appellant.]

Mr. Sarat Chandra Roy Chowdhuwry (with him
RBabu Tridib Nath Roy), for the appellants. The
order of br. Hdgley cannot stand on one ground
alone, viz,, that no initial inquisition proceeding was
directed by the Judge, without which a Judge cannot
proceedd with a lunacy case. His ovder clearly shows
that he did pot at all consider a preliminary inquisi-
tion proceeding to be absolutely necessary. Ie mo
doubt speaks of directing an inquisition proceeding,
but that is meaningless and the interpretation put on
it by his successor-in-office, Mr. Mallik, as “directed”
is wholly untenable. Moreover, the Judge has not
acted according to the provisions of the Act. No
notice was served on the present appellauts, though
they were very near relatives and are persons morg"
interested in the welfare of the lunatic than many of
the persons named in the original application. They
were clearly persons coming within the meaning of
section 40 of the Lunacy Act.

In the next place, the so-called notices given to the
alleged lunatic and his relatives other than the
present appellants are not notices coming within the
purview of the Lunacy Act. Notices meant notices
of inquisition.

Lastly, the Judge was wrong in appointing a
receiver for the management of the estate, instead of
directing the Court of Wards to manage it, as is
expressty provided in the Act. See section 68 of the
Lunacy Act. The appointment of the receiver is not
what the Court had any authority to do under the
Act.

Mr. Narendra Kumar Basu, for the added respon-
dents. The appeal is incompetent, for (i) the appel-q
lants were not parties to the case before the Districk
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Judge; (it) they are not persons aggrieved by the
order and (iit) neither the alleged Lunatic nor any of
Itis nearest relatives are parties to the appeal, and my
clients have got themselves added as parties long
after the period of limitation.

[Raxxmy C. J. Caun we unot iuterfere under our
revisionul powers ?]

No. Section 115 of the Code expressly limits the
.exercise of revisional jurisdiction to a cage * in which
no appeal lies” to the High Court and in this case,
an appeal is allowed by section 83 of the Lunacy Act.
Moreover, the povwer of revision should certainly not
be exercised in the ubsence of the alleged lunatic, whoe
is of course the person most vitally interested. On
the merits, [ submit that the order is right. There is
no doubt that the application presented on the 28th
August, 1926, supported as it was by an affidavit and
by three medical certificates [rom doctors of the
eminence of Colonel Denham White, Major
Hingston and 8ir Frank Connor, was material
gufficient to found an inquisition upon. The District
Judge, thereupon, issued notices on all concerned and,
after examining Major Hingston on oath, passed the
order complained of.

At the highest, there has bzen a technieal error in
procedure; but that does not vitiate the order. HEven
if the letter of the law had been strictly followed, the
Judge could not have done anything more than what
he actually did in carrying on the inquisition. Two
independent enquiries are not contemplaied by law
and no good would have come out of two such
enquiries. '

Then, the bond fides of the appellants should also
be looked at. In the two petitions they presented
before the Judge, they took up inconsistent and con-
tradictory positions. They say in one part that
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Pyuri Mohan is a lunatic and ought to be sent to
Ranchi at once and, again, in another part, that he is
not u lunatic. They are prosecuting the appeal, not
in the interests of the alleged lunatic, but for some
ulterior purpose of their own.

Mr. Atul Chandra Gupie (with him Babu
Prabodh  Nath Sanyal), for respondents Nos. 1
and 2, the sons-in-lasw of the alleged lunatic. I
adopt the arguments of Mr. Narendra Kumar Basu.
bat I would add a few words on the question of
“procedure ” contemplated by the Lunacy Aet, which
should lead up to an *“order directing an inquisition .

Bee section 62. The word “may” there involves
thathe * may not”. Thisnodoubt means that ordering
an inquisition should be the result of judicial consid-
eration of some materials and does not follow as a
mutter of course, onan application. The view of the
Allahabad High Court as expressed in Muhammad
Yuqub v. Nazir Alwnad (1), which is guoted 1In
the judgment of this Court in Mahamed Manawar
Sultan v, Shamsunessa Begum (2) as to what
should constitute this judicial consideration is
not sound. The Allahabad High Court lays down,
in fact, that there should be a sort of informal
inquiry  with notice to the alleged lunatic,
followed by a regular and formal ‘“inquisition”.
* Inquisition” etymologically means nothing more
than “inquiry”. And where the Legislature provides
for one *“inquiry ” it goes perilously near judicial
legislation for the courts to lay down the necessity
of two—oune informal and the other formal, but more
or less, of the same kind. It is said by the Allahabad
High Court that an inquiry into a man’s or woman’s
state of mind is a painful matter, and, therefore, care

{13 (1920) L L. R. 42 AN, 504, {(2) (1923) I. L. L. 51 Cale. 480.
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should be taken that it is not undertaken without
sufficient reason. This is unexceptionable. DBut
certainly the painfulness of the matter is not lessened
by doubling the number of inquiries.

Section 62 of the Lunacy Act, 1912, is taken from
the English Lunacy Act, 1890 (53 and 54 Viet. C. 3).
8. 90. The English practice does not require the
kind of informal enquiry spoken of by the Allahabad
High Court. A petition. with two medical affidavits,
is what the English practice requires. See Rules
in Lunacy, 1892, rules 16 to 18.

In the present case, there were saflicient materials
before the Judge in the shape of the affidavit of one
of the petitioners, disclosing facts of strength in
support of the application in great details, and
certificates from three medical men of eminence. The
District Judge was quite entitled in law to order an
inquisition on these materiuls without any of the
preliminary inquiries.

Cur. ady. vult.

Rawgixn C. J. This is an appeal against an order
made by the learned District Judge of the 24-Parganas,
dated the 10th of September, 1926.

On the 28th of August, 1926, an application was
made to the learned District Judge, asking that
“your Honour will he pleased to direct an inquisi-
“tion for the purpose of ascertaining whether Pyari
“ Mohan Ray of No. 46, Chakraberia Road, North,
“ Bhowanipur, district 24-Parganas, is of unsound
“mind and incapable of managing himself and his
“affairg and pass necessary orders for the manage-
“ ment of the estate of the lunatic and for the main-
“tenance of the dependant members of his family by
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wauathorising th  Court of Wards to take charge of
v the whole estat or otherwise as the Court thinks
*just and proper ’

The application was made by Mahendra Nath
Bhaduri and Brajendra Mohan Maitra, being somns-
in-law of the alleged lunatic. The wunfortunate
gengleman, who was the subject of the proceedings
is a zeminder with considerable properties and is an
advocate of this Court. The petition disclosed
detailed facts of considerable strength. It would
appear from the petition that Pyari Mohan Ray had
been attacked with insanity in the year 1918, again
in 1922 and that in March, 1926, he had again been
suffering from marked mental derangement. Attached
to the petition were medical certificates in very clear
and definite terms by three medical gentlemen of
experience and, indeed, of distinction, In the”
petition there was careful mention of the names and
addresses of the near relatives of the alleged lanatic.
No less than eleven persons are specified and their
addresses are given. As a matter of fact, the present
appellant, who is the wmarried sister of the alleged
lunatic, was not included in that list. In these
circumstances, 1 propose to state first what I conceive
to be the procedure that should have been adopted
by the District Judge under the Indian Lunacy Act
of 1412, Having done that, I will then describe ths’
procedure that was actually adopted.

The case is one which comes directly under
section 62 of the Act, which saysthat * the District
“Court . . .. may, upon application, by order direct
“an inquisition for the purpose of ascertaining whether
“snch person is of unsound mind and incapable of
“ managing himself and his affairs”™ The Statute is
silent as to what is to be done by the District Court,
before passing such an order. In the case of Mani



VOL. LIV.] CALCUTTA SERIES.

Lal Sil v. Nepal Chandra Pal (1). this Court upheld
such an order made upon a wverified application
without any fuorther materials such as medical certi-
ficates. In the case of Muhammad Yaqub v. Nazir
Ahmad (2), the learned Judges gave elaborate direc-
tions insisting upon the degree of care and caution
that has to be employed before such an order should
be made. They pointed out that an inquisition once
commenced must be prosecuted to the bifter end and
that it was a very serious oppression to order an
inquisition into the state of mind of a person unless
there were solid and substantial materials showing
that such a course was really necessary. Ina ecase to
which T was myself a party, the decision of the
Allahabad Court was referred to and certain observa-
tions made therein were approved. It has been
sugeested in the able argument for the respondents
“in this case that the directions given by the Allahabad
High Court are unnecessarily elaborate. Mr. Gupta
has contended that the Statute has directed one
enquiry and that it is wrong for the Court by judicial
decision to impose the necessity of two. In my
judgment, it is clear enough, on the face of the Act,
that there are not to be two enquiries of the same
character. It is quite true that it is only a prelimi-
nary investigation which is required to justify an order
directing an inquisition. I do not dissent from the
proposition that in a case where there are strong
medical certificates it might even be a strong and
a rash thing to refuse an inquisition. Whether or not
gome of the observations made in the Allahabad case,
to which 1 have referred, go too far is a matter upon
which there may well be room for consideration.
That question does not arise in the present case and
I do not propose to prejudice that guestion by
(1) (1917) 22 C. W. N. 547. (2) (1920) I L R. 42 AlL 504.
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observations in either direction. Still it is indubit-
whle that an order directing an inquisition into a
man’s state of mind is a very serious thing and that
such an order is intended by the Statute to be a
judicial determination carefully made upon adequate
materials. I do not understaud how it can in general
be wise tomake such an order without at all events
serving some sort of notice upon the lunatic first, and
I should think that in this country u certain amount
of care and attention in a matter of this sort is'in no
case thrown away. But the first thing which has to
be done upon an application such as was presented

in this case is thas the learned Judge, either with
notice to the lunatic or without notice, should care-
fully consider whether the case is one which calls for
an ovder directing an inquisition. If he considers
that it calls for an order directing an ingquisition, then
it is bis obvious duty to record an order directing an
inquixition, When he has once done that, then the
petition is a spent petition which has served its
primary puarpose. When he has once done that, he is
then, by the combined operation of section 64 with

sections 40, 41 and 42 of the Act, to take certain steps
with regard to notices. What is the notice that has
to be given under seciion 40 ?  “ Notice shall be given
“to the alleged lunatic of the time and place at which

1t is proposed to hold the inquisition. If it appears
*“that a personul service on the alleged lunatic would

“he ineffectual the Court may dirvect such substitated

“service of the notice as it thinks fit. The Court may

~also direct a copy of such notice to be served upon

“any relative of the alleged lunatic or upon any other

“person to whom, in the opinion of the Court, notice

“of the application should be given ”. The notice

contemplated by section 40 is a notice to be drawn up

after there has been an order directing an inquisition
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It is notice of such order and of the time and place
at which the inguisition is to he held. It is not notice
of the petition. When the learned Judge has decided
to record an order directing an inquisition he has
certain matters to consider. He does not need to record
80 elaborate an order as is provided for in the case of a
High Court by section 38 (2) : but there is a provision
that, in certain circumstances, the inquisition directed
should bhe held not by the District Judge himeelf,
but by some subordinate Court nearer to the place
where the lunatic happens to be : and there are pro-
visions also with regavd to assessors and ather
matters, which the learned District Judge may have
occasion to consider at the time when he draws up
the order for the inquisition. Under the jurisdiction
with which we are concerned, il may be worth while
to notice that orders for the custody of lunatics and
Tor the maunagement of their estates do not come into
guestion at all. antil there has been o finding of
lunacy as a result of an inguisition. There is no
question of dnferim orders on such matters pend-
ing the determination as to the person’s state of
mind.

Now an order having been duly made directing an
inquisition, the date having arrived and proper
notices having been given, the inquisition -itself
proceeds. The whole thing is bottomed wupon the
previous order directing an inquisition and if there
is no such order, then, in my judgment, the officer
purporting to hold the inquisition is not holding an
inquigition at all. He is merely a worthy gentleman
wasting his own time and other people’s. The
proceedings insuch a case, so far as I can see, have no
validity or effect. When the inquisition proceeds,
it may be frue that the petition which resulted
in'the order directing the inquisition may be a
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matter upon which the deporent can be cross-
examined or other people can be cross-examined ;: but
the evidence taken at the inquisition is evidence to be
given by people in the ordinary way coming as
witnesses before the Court. It is nota proceeding by
which everything on the file is evidence straight
away. It is a proceeding of special solemnity and
importance, and the learned Judge has to deal with
it from the point of view that he is now charged with
the duty of looking after the interest of some body
who may be entirely unable to look after his own
interest. When that inquisition terminates, it ter-
minates in a judgment which finds or does not find
that the person is of unsound mind and, upon that
finding, the jurisdiction arises to give orders as to the
custody of the lunatic and to the management of the
estate.

Now, in this case what happened was that a
petition having been presented, the order recorded on
the 28th of August, 1926, is as follows: “ Register.
“The 10th September, 1926 is fixed for hearing—"
presumably for hearing of the petition or application.
“Issue general notices and special upon the other
“relatives.” I take that to mean issue general
notices and special notices upon the relatives other
than the applicants. “ Applicant to pay process-fee
“ Rs. 7-8 and supply notices within a week .

Before commenting upon that order, it may be as
well to discover what is meant by general and special
notices. Notices of what and to whom? We have
ascertained from the learned advocates at the bar that
the notices which were issued under this order were
in a form which is now before me. It is headed
“ Application for inquisition for the purpose of
‘“ascertaining whether Pyari Mohan Ray is a person
“of unsound mind and incapable of managing himself
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~and his affairs, as also for orders of the management
“of the estate and for the maintenance and custody
“of the lunatic and for the maintenance of the
“dependent members, ete. The petitioners above-
“named having applied for inquaisition and other
~reliefs in respect of the aforesuid lunatic’s person
“and properties, the 10th day of September. 1926, has
“been fixed Ior the hearing of the application. and
“ notice is hereby given, so that if any other relative
“friend, kinsman or well-wisher of the aforesnid
“lunatic desire to be appointed or declared guardiun
“of the lunatic or to make any submission relating
“thereto, he should enter appeurance in person in
“this Conrt on the aforesaid date nnd be prepared to
“adduce on that day any documentury and oral evi-
“dence he may desire to adduce in support of his
“elaim to such appointment or declaration ™.

When, therefore, we come across the clauuse * issue
« generil notices and special upoun the other relatives ™,
we have to tauke that orvder with the form of the
notice that was employed and the first question that
the Court has to ask itself is what does ull fhix mean?
That this was such o notice as is contemplated by
section 40 of the Lunuacy Act is clearly an absuord
idea. The notice prescribed is a notice that the Court
has determined to hold an inquisition. So far as the
alleged lunatic is councerned, it is a most important
notice. It is a notice which tells him that he isin
such o serious position that the Court has determined
to enquirve into hisstate of mind and that hisliberty and
his right to manage his own affairs is now in peril by
virtue of a cousidered judgment of a District Judge.
This document is a notice, first, that somebody has
applied for an inquisition and secondly, that that
spplication is going to be heard on the 10th of Septem-
ber next. Then it wanders off, telling about relatives,
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friends, kinsmen aud well-wishers, who are invited to
come in and submit their claim, appuarently to be.
appointed gaardinn of the lanatic. Some research as
to the origin of this form of notice, which is wholly
otit of phice und o complete muddle as regards proce-
dure, has led to the following vesult. This notice is
clearly au adaptation of the form of notice provided
by this Couwrt when an application is made for
the guardiauship of an infant. The form in ques-
tion is one which is governed by section 11 of the
Guurdian and Wards Act: aund one has only to read
section 11 of the Guardian and Wuards Act: and
the form of notice, Civil Process No. 133, to be
found in the second wvolume of the General Rules
awd Cirvcalar Owders of this Court, page 411, to see
that « form of process has Dbeen taken from one
kind of jurisdiction and applied without any reason
at all to another. There is nothing in the Lunacy Act
about general notices. There isa definite provision
in the Lunsey Act for notice to the lunatie and to
sucl relutives or other persons ay the Distriet Judge
muv think it desiruble to give notice to. Under. the
Guardian and Wards Act, the provision for notice to
the minor is a provision wubout general notice, that is
to say, the noties has to be aflixed in the Court house
anel s copy hus to be allixed to the permanent place of
resilence of the mivor. In the present case, our
informution is that the notice Lo the lunatic and the
only notice to him hefore the date on which he was
whjudieated to be of unsound miud, was the notice
which I huve already read which was affixed to the
alleged lunatic’s residence, apparently by way of
analogy to section 11 of the Guardian and Wards Acs.
I have some sympathy with learned District Judges
and with their peshkars in respect of the fact that i#
does not appear that any proper set of forms has been
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provided for their use in connection with lunacy
proceedings: and I have no desire to be disrespect-
-ful or unduly critical when I say that it is beyond
all question that the procedure adopted in this case is
entirely misconceived. Noiv, general notices and
special having been ordered and bhaving been issued,
oun the day appointed, certain relations put in what
tlie learned Judge calls a petition of consent, that is
to say. they put in a petition whereby they stated that
_they quite agreed that thi¢ poor gentleman was
of nnsound mind and was incapable of managing his
own affairs. Thereupon, the learned Judge took evi-
dence—a medical gentleman was called who gave evi-
dence—and the learned Judge, having regard to the
attitude adopted by so many relatives and to the
medical certificates and so forth, recorded his order.
He started off not by suying that on such and =sach a
day, by an order duly made, it was directed thse an
inguisition was to he held into the state of mind of
Pyari Mohan Ray: he staried off by referring to the
petition. Having rveferred to the petition, he says,
*In view of the circumstances set forth in the petition
“I direct an inquisition under the Indian Lunacy Act
“(IV of 1912). In connection with the proceed-
“ings in this matter Major Hingston, I.M.S., has been
“examined and he has testified to the fact that Pyari
““Moban Ray is a dangerous lunatic and is quite
“incapable of managing himself and his affairs. He
“considers it necessary that the lunatic should be
“kept in restraint and thinks it desirable that he
“ghould be sent to a lunatic asylun.

“The case is uncontested and it ig agreed by all the
“parties concerned that Pyari Mohan Ray should be
“gent as soon as possible to the Lunatic Asylum at
“Ranchi. In the circamstances stated above, I find
“that Pyari Moban is a person of unsound mind
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“and is incapable of managing himself and bhis
affairs ”.

With great respect to the learned Judge, at the end

of the evidence and of the proceedings, he was a little

late to direct the inquisition. Indeed so paradoxical
is this that the learned Judge’s successor suggested
that there has been some slip of the pen and that
the word *“direct” should be -“directed”. Unfortu-
nately it is quite impossible to take that view. I do
not think that the learned Judge had sufliciently
considered what an inquisition is, but it is quite
certain that if an inquisition is to be directed at all, it
must be directed before it is held and that unless there
isa good direction for an inquisition no person can even
begin to hold one. Accordingly, the contention with
which we have to deal in this case is narrowed down
to this. Whether the order of the 28th August, 1926,
can by some benevalent construction be deemed to be
an informal order directing an inquisition. In my
opinion, there is no way of giving validity to these
proceedings after that fashion. The order of the 10th
of September shows, to my mind, quite clearly that at
the time when the petition was first ordered to be
registered there was no intention of coming to an
ex parte conclusion as to the necessity of holding an
inquisition. The fact is that the learned Judge had
mistaken the nature of his duty and from the first had
issued orders abdut notices under the impression that
the matter was one to be dealt with more orless as an
ordinary suit, namely, notices should be given to the
parties and the application should be considered in
their presence.

The result is, in my judgment, that the proceedings
adopted by the learned Judge are entirely bad. There
has been, prior to the proceedings, no order directing
an inquisition and there has been no notice serve
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upon the lanatic of a decision on the part of the Court
to make him the subject of lunacy proceedings.

In these circumstances, there wounld he littie douht
about the duly of this Court, were it not for the fact
that  something vemains to be considered with
reference to the present appellant, the sister of the
alleged Tunatie.  The sister of the allegad lunatic was
not inclnded in the petition ag a relative to whom
notice ought to go. There is no right ou the part of o
relative in such a case us this, to get any notice at all-
The matter 15 entirvely in the discretion of the Court
and the Court may omit a relative and may inciude a
person who is not a relative. But it is noticeable and
unfortunate that this gentleman’s sister is mnot
included in a rather lengthy list of relatives. When
the alleged inquisition was being held, all the parties
were of one mind. So there was no person there who
in fuct was opposing the making of the order. Whether
it Is really credible that all thiese proceedings took
place withont the sister’s knowing anything at all, is
a matter which may be said to be extremely doubtful,
at all events if the Jady was taking any particalar
interest in her brother. However, after the order had
been made, the lady and her husband made an appli-
cation to the successor of the learned Judge to set
aside the finding as to lunacy and the incidental
proceedings. The learned Judge had made an order
to the effect that until the lunatic was sent to Ranchi
Asylum he should be kept in the custody of his wife
and, as regards the management of his property, it
appears that there was a manager already employed to
manage the lunatic’s property. He directed that after
a short time this manager should give way to a certain
Babu Sudbhindra Nath Mukherjee whom he appointed
receiver. The wvakil for the applicant said that he
“would file an application asking that the Court of
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Wards might be authorised to take charge of the
estute and the order made was: “ The arrangements
“mentioned above will continue until ovders are passed
“with reference to that application, if and when filed”.

Now, the sister took up a very curious position.
She professed to be doubtful swhether bher brother was
veally o Junatic at all and in her petition she made
deplorable and abusive attuck wupon the alleged
tanatic’s wife and introduced prejudicial matters upon
other topics. Thiy makes one doubt whether her
proceedings are really actuated by an opinion that
they are necessary in her brother’s interest.

The learned Judge who heard her application
expressed lLis doubt as to its bond fides and some
complaint has been made on her behalf that this
expression of opinion is unmerited and uncalled for.
So far from thinking that it is unmerited and uncalled
for, L think herapplication and her action in this matter
deserve all that the learned Judge has said about her.

Now, in these circnmstunces, the Court has before
it an appeal by this Luly from the order adjudicuting
Pyari Mohan Ray a lunatie. It also hag before it a
Rule obtained by her asking in effect that if the
tinding of insanity is maitutained, the lunatic should
be sent at once to Ranchi and that somebody else
should be appointed receiver and that the Court of
Waurds should tuke charge of his property. As Ihave
said, the facts brought to our notice, in my opinion,
show that the proceedings in the district Court have
been entirely erroneons and improper. If, therefore,
this lady hasa right of appeal, her motive would matter
little to this Court, because this Court is concerned
with the interest of the lunatic. The question
whether she has a right of appeal is not an easy one.
By section 83 of the Act if is said “an appeal shall lie
“*to the High Court from any order made by a District?



YOL. LIV.] CALCUTTA SERIIES.

“ Jourt, under this Chupter™. That is the first thing.
There can be no doubt that the lady is a person who
would have been competent to apply for an inquisi-
tion, because she is a * relative ™ within the definition
given by clanse (1I) of scetion 8. That matter
was considered in o case which [ have already
referred 1o, namely, the cuse of Masi Lal Sil v. Nepal
Chandra Pal (1), She is ulso a person who comes
within the first part of the 3rd clause of section 40.
“The Court may also direct a copy of such notice to
“be served upon any relative of the alleged lunatic™:
and there can be no doubt thut had her name been
included with the other names in the application she
too would have got notice. Under exactly the same
statutory provisions of the Act (Act XXXV of 1838,
this Court held that a relative who had received a
notice and taken part in the proceedings was entitled
to appeal. The question whether a relative who had
not received a notice was entitled to appeal wus not
before the Court, though there are some expressions in
the judgment which favour the view thuat a relative,
even in sach circomstances, may be entitled. There
can be no doubt that it is somewhat paradoxical to
gsay that the sister of a person found, by an improper
set of proceedings, purporting to be an inguisition, to
be o lanatic, has no grievance recognised by the
law, I think it would be paradoxical in such a case
as this, if this Court upon the application of the sister
felt obliged to say, in spite of the character of the
proceedings in the Court below, that it was unable to
interfere. It appears to me that there are probably
two logical lines and two only : One is to hold that the
only appellants from such an order would be the
applicant and the alleged lunatic either by a next
Ariend or otherwise: or to hold that any person who

(1) (1917) 22 C. W, N, 547,
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is a relative and has a right to see that the alleged
lunatie’s estate and liberty are deals with according
to luw has a right of appeal. I go further than that.
It does seem to me that, in the lunacy jurisdiction, this
Court, when proceedings of the character I have
endeavoured to describe ure brought to its notice,
has o right and power on its own account to reach out
its hand and ensure that this alleged lunatic is dealt
with properly according to law.

Tt is said that if there is an appeal provided from
an order, even although it is an appeal restricted to
cerfuin persons, this Court has no right of revision
under section 115 of the Code of Civil Procedure. I
douht that extremely, and I think that in this
jurisdiction it cannot hut be right to say that this
Court has a power on its own account to see that a
person improperly dealt with us an alleged lunatic is
dealt with properly and according to law. My own
view is that, tuking the Statute as it stands, the sister
has a vight to appeal on the ground that she is 4 near
relative and o person who has the right to insist upon
her birother and his affuirs being properly dealt with.
But even if that be wrong, I am of opinion that the
sister may be put aside altogether and with this
reeotd hefore us we bave a right to  interfere.
Aveordingly, in my jwlgment, the correct form of
order is this: I chink this appeal should be allowed. -
Ithink o order must be made to the effecs that all the
proceedings of the District Court from the moment
this application was received on the 28th of August,
1426, be set aside and that the Court be directed to
tuke up that application from the very beginning and
to deal with it ucecording to law. I want to make it
particularly clear that if this matter is dealt with
again, the fact that the application was made in
August, 1926, will not prevent its being the duty of
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the Districr Judge to uscertain whether at the time 1927
of this new inquisifion—if aninquisition be ordered—  gyper
whether ut this latest time the alleged lunatic is or js Basist Den
not of unsound mind. The date of the presentation MAULI«;.\II‘.IF:A
of the petition has nothing to do with that. The Bl;\;[;:giu.
matter will have to be examined afresh and at the
time when it isexamined the question is, aye or no,—
ig this uniortunate gentleman of unsound mind? 1
would point out further that one of the reasons why
this case is being remanded is that the learned Judge
may frst ofall makea proper order, after taking such
steps as Lie thinks necessary, and serving such notices,
as in hig discretion he thinks necessary, directing or
rvefusing an inquisition. Having made that order, he
will theu direct notices to be given under the Lunucy
Act, fo1getting—if it is possible for him to {forget—that
-such things exist as the Guurdian and Wards Act or
the procedure prescribed by section 11 thereof. T do
not think thai there should be any order for costs of
this appeal. It will be in the discretion of the learn-
ed District Judge, whenthe matter goes back to him,
to award or refuse costs to the petitioners before him
of the abortive proceedings, as well as of the fresh
proceedings, if the alleged lunatic is found to be of un-
sound mind. No order ismade on the Runle save that
it be discharged.

Raxzix ¢ J.

MasomMpAr J. 1agree,
Appeal allowed.
§. M.
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