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R in t—Khtisaria— Ai?ll— Abimb— Maihai— Parabi— Selami— Tehwarl—
G'Jilts annually dellveraf'le by tenant— Regnlation V I I I  u f 2 793, ss
.54, 55, 61— Regulation V o f  lS 1 2 ,s .S — A ct X  u f  1859^ s 10— Act
V I I I  {B .C .) o f  1S69, if. 11— Ai't X V I  < f  ?S7i, s. 1— Bengal Tenancy
Act { V I I I  o f  ISS5), 8. 74.

Where the intention o f the parties as stated in the kabuliat, was that the 
total rental o i n jute  would be Rs, 106*1*6 n)a<le up o f  Ils. 97-8 atinas in 
ca.sh, two lie-f^oats (<leii%'er!il>ie at tlse time o f  the Uussf ra Piija) or tbeir price 
Ba. 2-8 annas arn] Rs. 0-1-6 as cesses.

Held, that the animal r ;̂ntal was 100 and cesses Rs. 6 -l-€  as 
luentiuued in the kabuUyal.

ChuUan Mahlon v. Tilnkdhari Singh (1) ami (2), referred to.
There is nothing in the law proiiibiting a stipulatiOD that two he-g‘'>ats 

are to be delivered as part o f  the consideration {l^ ., rent) for tlie nse ami 
occupation o f the laud.

Rea! abwahs are payments or deliTories, soinetinies fixed aisd customary 
and some.times arbitrary and luicertaiii, which were not agreed upon beitceen 
the parties a$ conuderation fur the uae and occupatiou o f  the land.

Second appeal by Jogesli Obaiidi-a R o j, the 
plaintiff.

The plaintiif obtained a kahuUat from the
defendants which contained the following ciaase:—  
“ The rent will riin at the rate of Rs. 72 for the 6 
drones of land situate within tiie kathi at the rate of

® Appeal from Appellate Decree No. 499 o f  1925, againet the decree 
o f  H. 0 . Stork, District Judge o f CUittagung, datud Sep, 24, 1924, 
afSrniiog the decree o f  Gyaaeadra Mohaa Eowladar, offg. Muusif o f  
Satklua, dated May 17, 1923.

(1) (1885) I. L. l i  11 Calc. 175. (2) (1889) I. L. R. 17 Calc. lEl.
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Rs. 12 per drone and tlie rent of 3 drones kanis of 
Jo^ir situaie outside the kathi is assessed at Es. 25-8

C h a s d e a  annas at the rate of Rs. 8 per drone. We shall beItOY bound to deliver two lie-goafcs at the time of the
8 h a r f u d d i\ * .  Dnssera Poja in default we shall pay Rs. 2-8

annas as price thereof.” In a suit for recovery of 
arrears of rent at Rs. 100 per year both the trial Court 
and the Ai^peal Court dismissed plaintiff’s claim to 
the price of the two he-goats as an ahiuab. The
learned District Judge observed in his judgment on
ax3peal as follows :—

‘^The appellant claims ai Rs. 100 and t!ie suit has been dccretHl at 
“  Rrf. 97-8 annag. Tho difference is the price mentioned in the lease as the 
‘ ‘ value o f  two he-goats deliverable by the tenant annually at the Dtissera 
“  Piija, It is obvious from innumerable rulings that the solution o f  the 
“  matter lies in the interpretation of the intention o f  the contracting 
‘ ‘ parties. I f  the issue under dispute is obviously intended as a part o f  the 
‘ ‘ consideration for the lease it is clearly recoverable by suit. I f  it is an 
‘‘ issue over and above the amount intended for such coosiderution, even 
*■ though it does not partake o f  tlie nature o f an oppressive imposition, it 
“  is Tieverfcheless o f  the nature o f  the ahm b  and is not recoverable. I do 
“  not subscribe to the view o f  the learned Munsif that the record o f  the 
“  last settlement, in that this is Noabad lar.d, has the force o f  a decree. The 
“  point in issue here is whether a registered potta or a record-of-rights is 
“  to prevail and the record-of-rights can not raise more than a rebuttable 
“  presumption. I think, however, that such presumption is not rebutted in 
“ this case. The reeord-of-rlghta gives the rent as Bs. 97-8 annaa. Had 
“  the total ‘ consideration for the lease ’ been Rs. lOO plus two he*goats, or 
“  its equivalent in cash it would surely have been so i-eoorded, and for. 
“  this reason I  regard the value o f  the two he goats ae beyond such ‘ con- 
“  sideratioti ’ in the intention o f the parties themselves and therefore o f 
“  the nature o f  an abwab and not recoverable. The appeal fails in this 
"  issue.”

Thereupon the plaintiff preferred this appeal to 
the High Court.

Dr. Jadu Nath Kanjilal and Bahit Nripmdra 
Chandra Daŝ  for the appellant.

Babu Narendra Ktimar Das, for the respondent.
Cur. adv. vult.
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Mukerji J. The snb.̂ taiitial in cuiir.ro-
Yersy in this appeal is whether Rs. 2-K anntw men­
tioned in the respondent’s Kahnliat u.s the price of 
two he-goats, whieli_are annually deliverable at the 
time of the Diissera Piiju, is au ahivab.

The relevant provisions of tbe statute are the 
followiugSection 5i of Rê -iihitiun VIII of laid 
down that ail existing ubwabs nliouhl be eousolitiated 
with the jama into one specific sum; section 55 
.prohibited the imposition of any new ahivah or 
m athat npon the raiyats nî oii any pretence whatever 
i )̂on pain of a penalty of thre<̂  tinieH the amonnr 
imposed for the entire period of the impDsitioii ,* and 
Section 61 enacted that in the event of any chiini 
being preferred by proprietors of estates . . . .  on 
engagements wherein the consolidation of asil, ahwab, 
etc., shall appear not to iiave been effected they are to 
be non-suited wdth costs. Section o o£ Regulation Y of 
1812 which altered some of tlie provisioni; of Eeg'nla- 
tion YIII of 1793 declared that nothing therein 
contained should be construed as sanctioJiing or 
legalizing the imposition of arbitrary or indefinite 
cesses, whether under the denomination of abwab, 
m athat or any other denomination. Act X  of 
1859, section 10, and Act YIII (B.C.) of 1869,.section 11, 
exactions beyond the rent specified in the patta  
subject the landlord to damages not exceeding double 
the amount of such taxation. Section 61 of Regulation 
YIII of 179S and .section 3 of Regnlatioo Y of 1812 
were repealed by section I of AcfcXYI of 1874. Section 
74 of Act YIII of 1885 says, “ All impositions 
upon tenants under the denomination of ah rah 
m athat or other like appellations in addition to the 
actual rent, shall be illegal, and all stipulations and 
'̂eservations for the payment of such sliall be void.” 
It should be remembered that this Act repeals sections

56
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oi and 55 of Regulation V III of 1793 {vide Schedule I), 
without enacting any provision about the consolida­
tion of rent of the whole with the asil into one entire 
sum. The position then, apart from authorities, is 
that now in all cases about illegal cesses, the question 
will primarily turn upon the meaniug of the words 
“ actual rent” used in section 74.

The authorities bearing upon the point are too 
numerous and varied and are far from being recon­
cilable, but it is not impossible to deduce from them 
one consistent principle which however does not take 
us beyond the words of section 74 itself.

The law assumed a somewhat settled state under 
the Full Bench decision of this Court i o the case of 
Chultan Mahton v. Tiliikdhari Shigh (1;. There 
were formerly decisions in which tiie stringent 
XDrovisious of the Regulations were not strictly given 
effect to : e.g., JitulVi Pramanik v, Jagadindra 
Narain Rai (2) where the demand was of a 
cess over and above the original rent and the 
ryot consented and contracted to pay i t ; Juqgo- 
dish Gh'imder Bisivas v. Turrikoolah Sircar (3)̂  
which was the case of a parahi; Budhna Orawan 
MaJitoon v. Joggessur Dayal Siiigh (4) where the pay­
ments were not so much in the nature of cesses as of 
rent in kind, and which were fixed and uniform and 
had been paid by the ryot from the beginning, accord.- 
ing to local custom; Nobin Ghimder Roy v. Gooroo 
Gobind Mojoomdar (5), which was the case of bhika 
or payments made over and above the rents due, but 
paid voluntarily and not exacted ; Serajgunge Jute 
Co. V. Torabdee AkooJid (6) where a taldb heshi of two 
annas in the rupee had been paid for many years in

(1) (1885) I. L. R. 11 Gale. 175.
(2) (1874) W. E. 12.
(3 ) (1875) 24 W. R. 90.

(4) (1875) 24 W. R. 4.
(5) (1875) 25 W . R. 8.
(6) (1876) 25 W . II. 252.
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addition to tlie OS27 juma and had been in course of 1̂ 27
time incorporated with tiie asil jama and one receipt j,v;ê h 

"used to be given for the consolidated amount, it being 
found that it was paid for the purpose t>f preventing 
disputes with the landlord and for securing the ryot’s 
own. interest and that the ryot had agreed to make a 
definite payment ill addition to his rent; Mahomed 
Fais Cftoudfvun v. Jamu GJiaei (I.) in which a condi­
tion in a lease tliat a certain sum wtis to be pjiid as 
collection charges was held to be a |>art of the rent 
and not an abwab, and was capable of enforcement if 
the condition was certain and definite in it« nature 
and formed part of the consideration of the lease.

In the Full Bench of Chiilfan Mahtnn v. Tiliik- 
cihari Singh (2), certain items were claimed as “ old 
usual ahwahs ”  and in tlie Zemlndari papers they ŵ ere 
described as ahwabs. The question referred to the 
Full Bench w^as: “ Whether assuming that the
“ abivabs in question have by the custom of the estate 
“ of which the lands form part been paid by the defen- 
“ dant and his ancestors for a good many years, they 
“ are legally recoverable by tlie i)laintilfs, although 
“ they are not actually proved to bave beeii paid or

payable before the Permanent Settlement Ta 
answer this question two Important questions were 
considered Judgment of Mitter J.) first; Whe­
ther the imposition of abivab is prohibited and made 
unlawful by any law in force in this conotry, because 
if it is, section 23 of the Contract Act would make the 
contract to pay the same void; and second : Whether, 
if there was a contract between the parties for payment 
of abivahs, under the latter part of section 3 of Regula­
tion Y  of 1812, the contract was enforceable. As regards 
the first question on reference to Sections 54, 55 and 61 

'o f Regulation Y III o£ 1793 and section 3 of Regulation

YOL. LIT.] CALCUTTA SEKIES. 80S

(1) (1882) I. L. K. 8 Calc. 730. (2) (1885) I. h. R. 11 Caio. 175.
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Y of 1812, section 10 of Act X  of 1859, and section 11 of 
Bengal Act YIIT of 1869, it was held that a contract for 
the imposition of ahwabs is unlawful and is not enforce­
able ])y law. To decide this question a construction 
of the latter part of section B of Regulation Y of 1812 
was necessary. This portion is worded thus : “ But
the Court shall notwithstanding maintain and give 
effect to the definite clauses of the engagements 
between the parties, or in other words, enforce pay­
ments of such sum as may have heen specifically 
agreed upon between them.” Mitter J. (T.ottenham 
and Pigott JJ. concurring) held that the words “  such 
sum etc.” refer to the amount of the rent specified. On 
the second question it was held that the abtucih not 
having been consolidated with the asil jama as requir­
ed by section oi of Regulatioji YIII of 1793, a claim 
for recovery thereof would be non-suited by section 
61 of that Regulation. The case went up to the 
Judicial Committee Tilukdhari Shigh v. GJmlhan 
Mahion (1). The Judicial Committee held that the 
High Court was right in holding that the items in 
questions were abivahs, and that, if they were payable 
at the time of the Permanent Settlement, they ought 
to have been consolidated with the rent under sec­
tion 54 of Regulation YIII of 1793, and not being so 
consolidated they could not be recovered ; and, if they 
were not pâ âble at the time of the Permanent Settle'^ 
meiit, they would come under the description of new 
ahwabs in Section 55 of that Regulation and their 
imposition would be illegah In the meantime another 
case came up before the High Court, viz., the case of 
Pmlni'inwul Singh Bahadur v. Baij Nath Singh (2). 
In this case certain items designated selami and 
tehwari were claimed in addition to a fixed rent on 
the basis of a kabuUat which created a permanent

(1) (1889) I. L. E. J7 Calc. 131. (2) (1888) 1  L. R. 15 Oalc. 828.
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tfcuare and in wliicli the tenant hurt agreed to pay the 
same. The learned Judges {̂ Tottenhiii and Ghose JJ.) 
held that the Fall Bench decision in Chulion M ahton  
V. TihikdhaH  Siiigh (I), did not mean “ to exclude the 
‘ ‘ operation of Eegidation V of 1812, where the Eeguia-

tion did aj)ply and the items in qiie.stion were not 
illegal cesses within the meaning of the Full Bench 
decision, not being uncertain and arbitrary in their 
chiiracter but specific snms, which the tenants had 
agreed to pay to the landlordn and the pa.ynient of 
wiiich, no less than the payment of rent itself, formed 
part of the eonsideration upoii wliich the tenancy was 
created, and which iire in S'act, part of the rent agreed 
to be paid aithongh not so described, they were 
recoverable under Regulation Y of 1812. There was 
another Full Bench decision in the case of Eadha  
-Pro&ad Singh BedKoiuar K oeri (2). There the cjiies- 
tion was whether certain cesses designated as sartik, 
hatta, 7ieg and kharach  (without any specilication of 
its nature) were realizable. The findings were that 
the rental was Rs. 18-I()-6, that the diifcrence between 
this rental and Rs. 22-2 which was claimed was made 
lip of these items, and that they used to be realised 
and one receipt for the total amount, that is to say, the 

jrent and these items used to be given without any 
separate specification of them. The argument was that 
the plaintiff wms entitled to recover at the rate of 
Rs. 22-2 as, though the rent was Rs. 18-10-6 only, the 
balance was made up of items ¥̂hich were neither 
uncertain nor arbitrary and which the defendant had 
agreed to pay as part of the consideration for his 
holding the land. This argument received support 
from the case of Piidm anund Singh v. Baijnath  
Singh (S), wdiich according to the referring Judges had

( t )  (1885) I. L. l i .  11 Calc. 175. (2 )  (189U) i .  L. R. 17 Cale. 726, 7.i9.
(S )(188S) T. L. R. 15 Calc, 82S.

Il»27
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put a wrong iiiterpretar,ioii upon the Fall Bench 
decision in GhiiUan Mali ton v. Tilnkdhari Singh (I). 
Wlien the case T̂ as beard by the Fall Bench''- 
Petherani 0. J. was of opinion that Pudmanuncl 
Singh Y. Baij Nath Singh be held to have
been overraled by the decision of the Judicial Com­
mittee in Tiliikdhari Singh v. Ohulhan Maldon (3), 
and expressed his opinion as follows:—“ By this 
“ judgment I understand the Privy Council, while 
“affirming that of the High Court, to go beyond it and 
“ to hold that under the Regulations nothing could be 
“recovered for the occupation of the land, except one 
“ sum, w’hich must include everything which was 
“ payable for such occupation arrived at either by 
“ agreement or by some Judicial determination 
“ between the parties, and that any contract, whether 
“ express or implied, to pay anything be3̂ ond that^ 
“ sum, under any name whatever, for or in respect of 
“ the occupation of the land, could not be enforced.” 
O’Kinealy J. (Prinsep and Pigot JJ. agreeing) also 
observed that it is only one sum being the “ ground 
rent ” of the Permanent Settlement which could be 
recovered. Chose J. on the other hand interpreted the 
decision of the Judicial Committee as follow s:—
“ I do not understand that they intended to go any 
“ way beyond what Mr Justice Mitter said in his judg- 
“ ment, and to lay down, as it is said that they did lay' 
“ down, that nothing, save and except one sum inclu- 
“ ding every item of payment could be recovered as 
“ payable for the occupation of land ; and that an 
“ agreement to pay anything beyond that sum, 
“ although it might be a lawful consideration for the 
“ lease, cannot be enforced. It appears to me that if in.
“ any case, the Coui't finds that any particular sum,

Cl)(l«85) I. h. R. 11 Calc. 175. (2) (1888) L L. II. 15 Oalc. 828.
(3) (1889) I. L. R. 17 Oalc. 131.



Hri:r,R'3 J.

“ specified in the lease or agreed to be paid. a lawful i‘’-»
‘'consideration for the use und occiipatioii of any land, jo.jesh
“ that is to say that it is really part uf the rent Chaj;dea

although not de.scrll>ed as such, it wt>idd he v.
‘̂ Justified in holding tliut it is not abioah and m 

“ recoverable by the landlord The learned .Indite 
proceeded to obrferve with regard to the ca«e uf 
PiidmaniiNd Singh (I), that idtlioui^h In point iat*t 
on a reconsideration ol tlie matter he was of opinion, 
tliat selami and t eh war I were ab rahs, it was not 
intended in that ca.se to hold that anything that is not 
arbitrary and indefinite is recoverable, although it 
maj" not be part of the rent, and that in that ease l)Oth 
the elements were nupposed (though wrongly, as 
it afterwards appeared) to be present vi^., first that 
the items in question were not of an arbitrary or 
indefinite chardcter, and secondh", that they formed 
part of the rent agreed to be paid.

The opinion expressed by Pe the ram 0. J. in Rad ha 
Prosad Singh v. Bal Kowar Koeri (2), as to the 
interpretation to be given to the decision of the 
Judicial Committee has not been followed in several 
cases (e.g., Kuma?' Kalanand Singh v. Eastern 
Mortgage Agency Co., (3), Assmiulla Khan Bahadur 
V. Tirth tbcishini (^), Mathura Prasad v. Tota Singh,
(5), Upemlra Lai Gupta v. Mehemj Bihi (6).

Cases of this Court after the aforesaid decisions of 
the Full Bench and of the .ludiciai Committee referred 
to above are many and varied and it would be too 
tedious to deal with them. Many of them have been 
referred to and dealt with in detail in the judgments 
of Sanderson C. J. and H. R. Chatterjea J. in the 
case of Bejoy Singh Dudhnria v. Krishna Behari

(1 ) (1888) I. h. R. 15 Calc. 828. (4) (1895) I. L. R. 22 Oalc. 680.
(2 ) (1890) I. L. R. 17 Ca!e. 728, 739. (5) (1912) I. L. R. 40 Calc. 8 j6 .
(3) (1913) 18 C. L. J . 83. (6) (1916) 21 C. W. N. 108.

YOL. LIT.] OALOUTTA SERIES. ■‘sOl
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Biswas (I). The iiiinierous caseB that were cited at 
the b:ir at the bearing of this appeal are all discussed 
111 the jadgments in that case. The position has been 
accurately stated by both the learned Judges in that 
decision. Sanderson C. J. observed there-. “ The rule 
“ that has been followed in this Court is that each case 
•' must depend upon the proper construction of the 
“ contract before the Court and if apon a fair interpre- 
“ tation of the contract it can be said  ̂ that a 
“ particular sum is specitied in the contract or agreed 
“ to be paid as the lawful consideration for the use and 
“ occupation of the land, i.e., if it is really part of the 
“ rent although not described as such the landlord can 
“ recover it N R. Chatterjea J. observed thus : “ It 
“ is contended that the mere fact that a certain item is 
“ dealt with in the kabuliat In a separate clause or 

that it is not included in the instalments of rent' 
“ ought not to make any difference in determining 
“ whetlier the item is or is not rent. But then these 

facts have an important bearing upon the question 
“ of intention of the x^arties to the contract. They 
" show whether the parties intended to treat a parti- 
“ cular item as part of the rent agreed uj)on to be 
“ paid or as something different from the rent and 
•' those facts have accordingly been taken into- 
“ consideration in all the cases decided since the lFu]l 
“ Bench. The question whether a particular item is 

or is not rent, no doubt depends upon the construc- 
tion of the lease in each case’ But once it is held 

“ that a particular item has not been agreed upon by 
“ the parties as the ‘ rent’ nor described in the lease as 
“ such, the further question whether such sum, 
“ although it may not form part of the consideration 
“  mentioned in the contract, is recoverable or not

( 11  ( 1 9 1 7 )  21  G .  w .  N .



V

“ must depend upon the law as laid down iii the 
“  .Regulations and Acts on the point .f .̂r-sH

i ' l s A ’ u ' l i . l
With the above observatiim.^ of the leanied Judge>

I entirelj" agree. Applying these principles to th«.- 
î abiiliafc in the present case there is no doubt wliat- I'i-v. 
ever that the inteiition of the partieH wâ ? that the 
total rental of the jote would be Rs. 10(1-1-6 made up 
of JSh. 97-S annas in caKh, two he-ĵ ôats or their price 
11b. 2-8 anwas and Ks. 6-1-6 as cesses. It appears that 
the hhet was deliverable at the time of the Diissera 
Pnja and if not ao delivered price is to be paid at 
the September kist along with the cash due to be paid 
at that kist. It also appears that the cesses payable 
are also calculated on the casli and the price of the 
bfiet taken together. There are no indications in the 

. kabnliat which may incline us to take a contrary 
view.

The Courts below appear to have been in error in 
the view they have taken. The appeal accordingly is 
allowed and the decrees ol the Coart o£ Appeal below 
will be varied. The appellants will be allowed a 
decree taking the annual rental to be Rs. 100 and 
cesses Rs. 6-1-6 pies as mentioned in the kabuiiat. In 
other respects the d.ecree as passed will stand.

The appellant will be entitled to liia costs in this 
Court.

Cammiade J. I entirely agree with what my 
learned brother has said. An ahwab, us defined in 
section 74 of the Bengal Tenancy Act, is whatever 
is recovered from the tenant in addition to the 
actual rent; and rent Is defined in section 3, sub­
section (5), as whatever is lawfully payable or deliver- 
able in money or kind by a tenant to his landlord 
on account of the use or occupation of the land

YOL. LIY.'J CALCUTTA SERIEd 80S
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1927 held by the tenant. In each case it has to be cleter- 
JoT î mined whether or not the item called in qiiet?tion as 
Ch.wn-oba an abwab is covered, by the definition of the term 

rent. To put it in other words, it must be found that 
tliat item is part of the consideration agreed, to 
be paid or delivered, by the tenant for the use and 
occnpation of the land provided that such considera­
tion is lawt'iih The consideration may be w)iolly 
monetary or wholly one in kind or it may be partly 
in money and partly in kind. The Statute does not 
restrict consideration in kind to grain or other pro­
duce of the soil. The consideration may be a cart-load 
of paddy or a cart-load of monkeys; and in either 
case it would be perfectly lawful. There is nothing 
in the law prohibiting a stipulation, such as the one 
in the present case, that two he-goats are to be deli­
vered as part of the consideration for the use and 
occupation of the land. The he-goats in such a case 
do not come within the definition of abwab. The 
payments in monej  ̂ or the deliveries in kind at which 
the law strikes are such as are not payable or deliver­
able under the terms of the contract between the land­
lord and the tenant. Real ahwahs are iJayments or 
deliveries, sometimes fixed and customary and 
sometimes arbitrary and uncertain, w’hich V7ere not 
agreed upon between the parties as consideration for 
the use and occupation of the land. The reports of 
the various surveys and settlements in Bengal show 
a large number of levies of various kinds made from 
the tenants on the occasion of marriages, sradhs, first 
rice ceremony, sacred thread ceremony, pujas, Jour­
neys, etc., performed by the landlords’ family or on 
the occasion of certain ceremonies in the families of 
the tenants. These are survivals of the times when 
the relations between landlord and tenant were 
governed by custom and not by contract, and when

810 INDIAN I.AW REPOP.TS [VOL. LIV.



•airio the landlords, however petty, considered tiic-iii- 
selves the overlord cd' their teiiUiitH. Mr. .laniesoii in j.v.is-;
his report of the Midiiapiir Settlement operations C/iaxir.A
divides the abimbs he found there into three r."
c l a s s e s S a A i ; : r R -riN.

i. Thone coiiiiected wich the hoidiri!  ̂ of hiiid and ----
payment ol reut.

ii. MisceUuneons collections for varifjos piirpuses.
iii. Impositions of the nature o! lines ft>r !>re:it‘h 

■of caste rules or offences against the social hiw.
He says this rough division indicates the three 

capacities in which the zemindar stood in rehition 
to the tenants, and in virtue of which )ie demanded 
the payments, namely, as owner of the soil, as feudal 
overlord to whom special services are due and as 

censor morum
The same Settlement Officer has mentioned in his 

report that in the same district certain chJuxrs or 
remissions of rent were made by the landlords. He 
found four kinds of remissions, one made to artisans, 
another to village headmen, a third to bhadralok 
and a fourth, termed nvimuli^ which was unexplained.

Landlords thought more of the abwabs they 
collected than of what they were legally entitled to 
collect under the terms of the contract between them 
and their tenants. The result has been that Settle­
ment Officers throughout Bengal have reported that 
the vast majority of the tenancies to which the pre­
sumption laid down in section 50, sub-section (2), have 
been api^lied were not really mokurari tenancies,
Mr. J. 0. Jack in his report of the Bakarganj settle­
ment has said that tenants preferred abwabs to 
enhancements of rent, because the latter are perma­
nent additions to the rent, whereas the former, being 
illegal, could be repudiated in better times.
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Oammiade  J.

1927 Agreements such as the one before us do not belong 
jo” h to the cluss of aiTaugemeuts last described.

CHANnr:A jn  gome of the cases that have come before thisllov
Court, the payments which were found to be abwabs 
had been vohnitarily made for a long time and were 
even fixed in amount; but the amounts levied had 
never actually formed x>art of the rent agreed to be 
paid and liad never been treated as such.

There are, however, certain cases in which it has 
been held that becamse a certain amount of money 
was mentioned in the written lease as hliazana, the 
stipulation for the delivery of certain movables was 
not one for rent. The ossunipjtion conveyed is that 
the term Ichamna is equivalent to the term “ rent” . 
This can hardly be correct in view of the definition 
of the term rent ” in the Act. By the word khazana 
is meant what is payable in money. Hent includes 
also what is deliverable in kind uiider the terms of 
the contract.

In the present case, the contract expressly pro­
vides for the payment of money and the delivery of 
two he-gouts. The gouts are part o( the rent. It is 
perfectly immnterial that no cess is assessed on the 
value of the goats. That circumstance in no way 
affects the nature of the stipulation for the delivery 
of goats.

I, therefore, agree with my learned brother that 
this appeal must be decreed.

G. s. AVpeal alloived.
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