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The third eJaiise o f section 11 o£ Regulatioa V III o f  1819 onij’ provides 
certain restrictions on the right o f  an auction purchaser to eject certain 
persons, which right has been given by the previous claupes o f  tha*̂  
section.

I f  tlie right o f  tlie person in occupation does not come within the 
first or the second clause o£ that section, and i f  the occupier o f  the land 
is protected from  ejectment by some other law, there is ao reason to suppose 
that section 11 uf that Regulation gives authority to the auction purchaser 
to eject that occupier o f  the land by virtue o f  his purchase.

The ease of Jogeshwar Masumdar (1 ) can only be reasonably construed 
as an authority for the proposition that a lease is an incumbrance. That 
case has been interpreted and doubted in various other cases.

Fm dyote Kumar Tagore v. Gopi Krishna Mandal (2 ;, Tamizuddin 
Khan v. Khoda Nawaz Khan 1,3) and Bama Ckarati Gorai v. Ram Kanai 
Dtibey (4) cited.

Tiie proviso in the third clause does not mean that persons in occupation 
not coiaiii? witliin the definition o f  khudhhast raiyats are liable to be 
ejected even if  they iiave acquired occupancy rigjits under the Tenancy 
Law.

A raiyat is a resident liereditary cultivator, iu contradistinc
tion to paiJcasit raiyat, i.e., a migratory tenant.

®Appeal from Original Decroe No. 286 o f 1924, against the decree o f  
Pashupati Bose, Subordinate Judge o f Khulna, dated Sep. 27, 1924.

(1) (1896) 3 C. W . N. 13. (3 ) (191?) 14 0. W . N. 229.
(2) (1910) I. L. B. 37 Calc. 322. (4) (1914) 19 C. W . N. 13.
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Where the tenants were resident within a patiii mahal, but outside 
a certain jungle tract (comprised within thirf patni) which did not form part 
o f  anj’ village, and wliere no man could live, and this jungle tract was at 
the tir-e o f  lease infested with tigers and other wild animals.

Held, that these tenants were IchudMiast tenants althtnigh tiiey were 
residents o f  contigaous villages within the patni.

Niibohisliore Biswas v. Jadub Chandra Sircar (1), referred to.
Meld, further, that having regard to the nature o f  the land, which was 

absolutely jungle, and the purpose for which the lease was granted, i.e., 
fo r  the purpose o f  reclainiing by theae people, wijo were residents o f  
villages close by, it was a hand fide lease given to the lessees by the then 
patnidars.

F irst a p peal  by Rash Beliari Maiidal and others 
defeiidaats.

The plaintiffs’ (Hemaiita Kumar Ghose and others) 
case was shortly to the effect that Babii Nareiidra 
Nath Basil and others of Bridliarpuf were owners of 
the Patni Taluk Lot No. II, Shahpur and others, under 
the Sayedpur Trust Estate, managed by the Collector 
of Khulna-, that on 15th May 1914 the same was 
purchased at Court auction sale in the name of the 
deceased x)laintifE Ko. I, under Regulations VIII of 
1819 5 that the defendants were lessees, or successors 
in interest' of the lessees, who in 1879 took a lease of 
600 bighas of jungle lands situated within this Patni. 
The i^laiutiffs alleged that the defendants bad no right 
to remain on the lands after the auction purchase of 
the plaintiffs, %vho had besides issued printed notices 
to all concerned annulling any Incumbrances they 
might claim as well as reqiiiriag them to vacate. The 
defence was that they were khudkhast, resident, cul
tivating raiyats, though originally the lessees resided 
outside the jungle lease lands, and had acquired a right 
of occupancy and so could not be ejected. The plain
tiffs’ suit having been decreed by the learned Subor
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dinate Judge of Klmlna, the defendants preferred this 
ii]3peal to the High Coiiit.

M r, S. C. Bose, Babit Sci'roj K u m a r Chat terjp.e and 
Bahii Jatis Gliandra G-ulm, for the appellants.

Dr. Sarat Gliandra B asak, Balm  Bepin Chcmd?'a 
Bose and Bahu Uriilcram Das CJiakravarfi., for 
the resj)ondents.

Bahii P ra fu lla  Chcindra Chakravarti and Bahu 
S u rjya  K u m a r Aich, for the Deputy Registrar.

Cicr. adv vult.

G h o se  J. This appeal arises out of an action ill 
ejectment, and is on behalf of some of the defendants 
in the Suit No. 55 tried by the Subordinate Judge of 
Ehnlna. The facts are these :—There is a Sayedpur 
Trust Estate, which has got the zemiudari interest. 
A patni was created consisting of certain mouzahs 
witliin that estate in 1821 in favour of two persons 
named Gropi Roy and Kali Roy. Within the patni 
there was a large tract of jungle and apparently it was 
not included within any of the mouzahs. In 1843 
some of the persons, who held the property indarpatni 
interest, executed a lease of about 600 bighas of jungle 
land under certain terms in favour of two persons, 
named Ramjiban Jotedar and Ram Sundar Mandal, 
Sometime after that the patni interest appears to have 
come into the possession of certain Boses. On the 
9th. of October 1879 these Boses granted a lease of 
600 bighas of patii and jungle lands excluding 400 
bighas of dhap lands in favour of four persons, who 
may be called Jotedars and Mandals. There was 
also a stipulation that the 400 bighas excluded, which 
was described as dhap lands, might be taken 
possession of by the lessees after reclaiming those 
lands at a certain rate of rent. The provision
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with regard to rent was in the usual manner of 
progressive rent from time to time, and stipulating 
that the rent would be at a certain rate from the year 

that is 1897. This patni was pot up to sale under 
re-^uiation V III of 1819 on the loth of May 1914, and 
was purchased by the plaintiff.s. After tlieir purchase 
they served notice on all iiersons, who were the descen
dants of the original lessees under the lease of 1879, 
and all those who had derived title under these 
le'^sees cu'their representatives. A  large niiinber of 
persons was impleaded as defendents. Most of them 
came to an agreement with the phiintilfs and compro
mised the suit. The appellants before us fought out 
the suit in the Court below, and a decree for ejectment 
has been made as against tliem.

The case of the plaintiffs was that under the pro
visions of section 11 of .Regulation V III  of 1819, they 
were entitled to eject the defendants, and to recover 
khas possession of the lands in question. Various 
pleas were taken in defence, but the main defence was 
that the lessees under the lease of 1879 were kfmd- 
khast raiyats and therefore protected under the third 
clause of section 11 of the Regulation. Secondly, even 
if it be considered that they were not khudkhast 
raiyats, they acquired right of occupancy as raiyats 
by holding the lands for more than 12 years, and 
consequently they are protected from ejectment under 
the provisions of the Bengal Tenancy Act, notwith
standing the provisions of section 11 of Regulation 
V III of 1819. Another plea was sought to be raised 
that the plaintiffs had acquired no right by virtue of 
the Regulation sale, as certain steps were not taken 
under the Regulation* Besides those pleas, other pleas 
were taken and a large number of issues was raised in 
*1116 Court below. It is unnecessary to mention these as 
they are absolutely immaterial for the purposes of the
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appeal. The Subordinate Judge held that the defend
ants were not khudJchast raiyats. Secondly, he held 
that not being khudkhast raiyats, they are liable to • 
ejectment, as chiuse 3 of section II of the Regulation 
does not protect them. He further held that the 
defendants were tenure-holders, and their interest was 
an incumbrance coming under the first clause of 
sectit)n 11 of the Regulation, and therefore they have 
no right to remain on the land after the patni sale. 
He also held that the defendants could not challenge 
the validity of the patni sale collaterally by way of 
defence in the present suit. On these findings he 
made his decree in ejectment. Twelve of the defend
ants have appealed to this Court. One of them, 
defendant No. 18, is one of the. representatives of the 
original lessees under the lease of 1879. Others 
claimed under various sub-leases from the lessees or 
from the sub-lessees under those lessees. It is uiiaeces- 
sary for our purpose to state the origin of the title of 
those subordinate holders.

Three main questions have been argued on behalf 
of the appellants before us. It is stated firstly, that 
the predecessors of defendant No 18 were khudkhast 
raiyats and the lease being a bond fide lease in their 
favour the x>hiintiifs are not entitled to eject him, and 
consequently the plaintilfs are not entitled to eject the 
tenants holding under rights subordinate to the 
lessees under the lease of 1879. The second point was 
that the defendants have, by their cultivation of the 
lands, themselves acquired occupancy rights under 
Act X of 1859 as well as under the Bengal Tenancy Act 
and are, therefore, not liable to be ejected. The third 
point taken was that the Collector had no jurisdiction 
to sell the patni under Regulation VIII of 1819 on 
account of certain circumstances, one of which was that 
he was the manager of the Sayedpur Trust Estate.



YOL. LIV.] CALOCTTA SERIES. 79S

The third point may be taken up first and disposed 
of, on the ground that this plea vvas not taken In the 
lower Court, nor does it appear in the issues raised in 
that Court. The question not having been discussed 
in the lower Goar!:, we are not inclined to allow that 
question to be raised for the first time in this Court. 
The other facts upon which they rely as to the invali
dity of the sale are not such as would make the sale 
void, and therefore in my judgment there is no 
substance in that point raised.

As regards the second point, the Subordinate Judge 
seems to have been of opinion that even if the 
detendants had accjidred the right of occupancy under 
the Bengal Tenancy Act they were liable to be ejected 
under the provisions of section 11 of Regulation YIII 
of 1819. His view apparently was that under the 
third clause of that section, only khmlkhast raiyats or 
resident and heuedifcary cultivators are protected, and 
whoever does not come within the description of that 
class of raiyats, is liable to be ejected at the instance 
of a purchaser at a patui sale. He apparently relies in 
support of that contention on the case of Jageshwar 
Mcmmidar v. Abed Mahomed Sirkar (1). In iny 
Judgment that view of the Subordinate Judge is 
erroneous. Apart from authority, if the third clause of 
.section 11 Is examined, it will be apparent that it only 
l>rovldes certain restrictions on the right of an auction- 
purchaser to eject certain perrions, which right has 
been given bj  ̂ the previous clauses of that section. 
Under the first clause certain incumbrances, which had 
accrued upon the taluk, were liable to be cancelled. 
The second clause deals with leases creative of a 
middle interest between the re.sident-cultivator and 
the late proprietor, and the third clause mentions an 
exception to the right of the purchaser. If the right

(1) (1896) 3 0 . W. N. 13.
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o! tbe person in occupation does not come witliiii tlie 
first or the second clause o£ that section, and i£ the 
occupier of the land is protected from ejectment by 
some other law. there is no reason to suppose that 
section 11 of the Regulation gives authority to the 
auction-purchaser to eject that occupier of the land by 
virtue of his purchase. The case of Jageshwar 
Mazumdar (I) can only be reasonably construed as an 
authority for the proposition that a lease is an incum
brance. If it be construed as an authority for laying 
down the proposition that even an occupancy raiyat 
is liable to be ejected by an auction purchaser because 
he does not come within clause 3 of section 11 of the 
Regulation, with all respect I must say that I am 
unable to accept that proposition. That case has been 
interpreted and doubted in various other cases. See 
Pradyote Kumar Tagore v. Gopi Krishna Mmiclal (i), 
Tamisiiddin Khan v. Khoda Nawaz Rhan (3), and 
also the case of Bama Char an Gorai v. Bam Kanai 
Dubey (4). In the last case, the learned Judges 
observed that tbe case of Jageshivar Mazumdar (1) did 
not lay down that an occupancy right is an incum
brance, and as a matter of fact it could not have been 
so laid down as an incumbrance as contemplated in 
the first clause of section 11 of the Regulation. There 
is ample authority for tbe proposition that the proviso 
in the third clause does not mean that persons in 
occupation not coming within the definition of 
Wmdkhast raiyats, are liable to be ejected, even if they 
have acquired occupancy rights under the tenancy 
law* I have not been able to find any authority with 
regard to patni sales, but the cases with, reference to 
section 16 of Act VIII of 1865, where the proviso is in 
the same terms as the proviso in the third clause of

(1) (1896) 3 C. \V. N. 13.
(2) (1910) 1. L. B. 37 Calc. 32“i .

(3 ) (1919) 14 C. W  N. 2-29.
(4) (1914) 19 C. W . N. 13.
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section 11 of Regalation V III of 1819, support the 
propositioD, Those cases are Pureeag Singh v.
P u rta p  N arain  Singh (1), N il M adhub KarmoJmr v. 
SJiiboo P au l (2), E m am  AU M istrij v. A tor A ll Khan
(3), and B am a Oharan Gorai v. B am  K atiai D nbey
(4).

The second proposition therefore on behalf of the 
appellants ought to be accepted. But the question is 
whether the defendants had acquired a right of 
occupancy by remaining in possession of the disputed 
land for tlie requisite period nnder the Bengal 
Tenancy Act. It is not necessary for me to examine 
the evidence or the terms of the lease ia detail having 
regard to the view I have taken with regard to the 
■first qnestion. The learned Advocate for the respon
dents has argued with considerable stress, that the 
lease of 1879 was the grant of a tenure and if the 
lessees were tenure-hoklers they could not under the 
provisions of the law, acquire a right of occupancy as 
raiyats with regard to lands which they had them
selves cultivated within their own tenure. That 
proposition seems to me to be unassailable. It is 
unnecessary for me to discuss the question whether the 
lease should be construed as the grant of a tenure or 
whether it should be considered as a mere raiyati 
lease, as Is contended for equally strenuously on 
bebalf of the appellants by their learned Advocate, 
It is sufficient for my purpose to state that these 
lessees were illiterate people and actual cultivators 
themselves. They belong to the caste of Pode, one of 
that class of people who are considered to be untouch
ables. It can hardly be supposed that they were to 
act the part of landlords or tenure holders. The only 
point that can be urged against their being raiyats is
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(1 ) (1869) 11 W . R. 253.
(2 ) (1870) IS W . R. 4in,

(3) (1874)22  W . R. 133.
(4 ) (1914) 19 C. W . N. 858.
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that the area of the demised premises exceeds by far 
lOU biglms of land.

I next come to the first point urged, and it is this, 
that the defendants are JchicdJchast raiyats. The 
Subordinate Judge has found tirat the appellants have 
no dwelling house within the village in which the 
lands in question are situate. His finding is that 
some of them have got mere chalas where they stayed 
during the time of cultivation. He further relies 
upon the vakalatnamas filed by some of these defen
dants in which their residences have been described 
as in another village. He therefore does not believe 
the evidence given by the defendants’ witnesses, that 
they are resident hereditary cultivators. I may men
tion that the description in the vakalatnamas do not 
amount to anj’’thing. These j>eople are illiterate. 
Their vakalatnamas must have been written by the 
clerks of their pleaders, and the clerks of iheir 
pleaders must have written their residence from the 
copy of the summons that was served upon the defen
dants, and their residence in I he copy of the summons 
must have been taken from the plaint in which the 
plaintiffs chose to describe the defendants as being 
residents of a different village. That being so, the 
only evidence that remains is the evidence of those 
defendants as to their place of residence. But that 
al«o is not decisive of the question, because at the 
time when the lease was granted it was not known 
within which village the jungle land was situate. In 
the description of the property in the lease of 1879, it 
was described as in Mouzah Sahapur Bil, where the 
details of the kistibimdi as regards the payment of 
rent was given. In the schedule of boundaries ifc is 
described as in the Bil southwest of Ramkrxshnapur 
Ghoua, within Taraf Sahapur. In paragraph 4 of the 
plaint the plaintiffs described it as situated on the
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south of the thak mnx) that wu8 prepared with respect 
to Eamlvrishmipur and Ghona Moiizakrf jointly. F'rnm 
tills it api^ears that the property was not actually 
situated within the village of Rumkrislnmpiirov Ghona' 
The lessees in 1879 were all residents of Riiprami>iir 
and Madliavka^i. which villages, it appears, are witiiin 
the patni mahal which has been purchased by the 
plain.tiJis at the auction sale. Wiiat is the meaning of 
JchudMifist raiyat?. Ft is resident, hereditary ciilti- 
vaior in contradistinction to Paikast raiyat, that Is a 
migratory tenant. If the tenants were resident 
within the patni mehai biit outside the jungle tract, 
which did not form part of any village, and where no 
man could live,—and it is in evidence that the land in 
question was at that time infested with tij?ers and 
other wild animals—would it be reasonable to say that 
these tenants were not khudkhast tenants although 
they were residents of contiguous villages within the 
patni? I think not. There is amxile evidence on the 
record to show that these jotedars and mandais were 
raiyats of the villages in wliich they lived, and as I 
have already stated, they belong to a class whose only 
mode of life is by cultivation. That these men may 
be considered to be khudkhast raiyats is supported by 
the observations of Mr. Justice M'arkby in the case 
ot Nubokishore Bisiuffs V. Jaduh Chtmder Si?xar (l)  ̂
I may state in passing that the Subordinate Judge is 
clearly wrong in observing that that case w’̂ as not 
followed in tlie later cases mentioned by him. Now, 
if the tenants to whom the lease was given In 1879 
were khudkhast raiyats, thien. their case falls within 
the third clause of section 11 of the Patni Regulation; 
and that clause lays down that the purchaser Is not 
entitled to eject the khudkhast raiyats, nor to cancel 
hond'fide engagements made with such tenants by the

( I )  (1873) 20 W . R. 426.

R a s h

B e h a r i

Masbal

HEMAM'TA
KL’ JIAR
tJHOPE.

1927

G h ose  J .



798 INDTAN LAW REPORTS. [VOL. LIV.

1927

Hash
BEHAI!!
M asdal

HeMA-STA
K o m a r

OH'JSB.

G iiose J.

late incumbent, except it be'proved in a regular suit, 
to be brought by such purchaser for the acljiistmeiit 
of his rent, that a higher rate would have been demand- 
able at the time such engagements were contracted by 
his predecessor. 'Now the only ground on which the 
plaintiffs might bring this action, as it seems to me, 
is that this was not a hondfide engagement. That 
has ]iot been stated in the plaint, and having regard 
to the nature of the land, wliich was absolutely jungle 
and the purpose for which the lease was granted, that 
is, for the purpose of reclaiming by these people, who 
were residents of villages close by, it can hardly be 
said that it was not a bondfide lease given to the lessees 
by the then patnidars. No attempt has been made to 
show that the rent then fixed was not the proper rent 
demandable. The representatives of the lessees under 
the lease of 1871) cannot therefore be ejected by the 
plaintiffs, and consequently the persons claiming 
under them or their representatives are also not liable 
to be ejected. In this view as I have already stated, 
it is unnecessary for me to determine whether the 
lease created a tenure or a raiyati interest. Whether 
it is an incumbra nee falling within the first clause of 
the section or not, need not also be determined having 
regard to my finding that the lessees were khmikhast 
raiyats and the lease was a bondfide lease for the 
purpose of reclaiming jungle lands.

The result therefore is that this appeal must be 
allowed, and the suit for ejectment against these 
defendants appellants must be dismissed with costs.

The costs in this Court will be given to the appel
lants other tlian appellants Nos. 8, 9 and 12.

The applications are not pressed and are dismissed 
witliout costs.

Rot? J. I agree.

G-. S. Appeal allowed.


