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RADHA BINODE MANDAL
"

GOPAL JIU THAKUR AND OTHERS.
{AND CONNECTED APPEAL)

[ON APPEAL FROM THE HIGH GOURT AT CGALCUTTA.]

Res Judicuta— Religivus endviwment— Issue whether praperty  deboltar—
Suit Fy family idols— Earlier suit by shebuaits fur scheme-—Code  of
Civil Pracedure (et V of 1008), 8. 11,

A snit between members of a Himdu family, the plaiut describing hoth
plaintiffs and defendants as shebaits of a family idol, and prayiug for a
scheme for the management of property stated to be debottar and the
perfarmance of the worship, canvot be regarded as a suit in which the idol
is plaivtiff.  Consequently, a finding therein that the property was not
proved to Le debottar raises no res judicata in a later suit in which the
plaintiffy are the same and another family idol, vepresented by a shebait
(one of the defendants in the earlier suit), and the prayer is fur a declara-
tion that the properties were owned by the idols as debottar property.

Decree of the High Court affirmed on a different gzound.

Consolidated Appeal (No. 78 of 1923) from two
decrees of the High Court (March 3, 1924) reversing
two decrees of the Subordinate Judge of 24-Parganas.

The first of the two suits (No. 155 of 1919) giving
rise to the consolidated appeal was Dbrought by the
abovenamed respondents, two family idols represen-
ted by a shebait, against the appellant and other
members of the family for a declaration that certain

®Present : Lorp ATxiNsoN, Lomrp CamsoN, Sir Jown WALLIS AND
81r LANCELOT SANDEPSOX.
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property was owned by the idols as debottar, The
second suit (No. 214 of 1919) was brought by the above-
named appellant. first defendant in the first sait,
against the other members of the fumily. for a decla-
ration that the property was ancestral property in
which he had a two annas share, and for partition.

The appellant by his written statement in the
first suit pleaded that having regurd to the decision
of a previous suit, No. 206 of 1913, it wus res Judicala
that the properties were not dehottar. Thot suit was
one between members of the fumily, the plaint describ-
ing the plaintiffs and defendants as shebaits of one of
the idols and praying for aschenwe of munagement.
The defendants  included the appellant and  the
shebait who represented the idols in suit No. 155 of
1910,

The facts appear fully from the judgment of the
Judicial Committee.

In snit No. 133 of 1919 the Sobordinate Judge
found on the evidence that the property had not been
dedicated to the idols: he was of opinion also that
that was res judicata under the decision in the suit
of 1915, Accordingly be dismissed suit No. 1535 of
1919 and made a decree for partition in suit No. 214

of 1919 which was tried later. Appeals in both suits

were heard by the High Court together and were
allowed.

The learned Judges (Chatterjen and Coming JJ)
while rejecting a contention that suit No. 206 of 1915
could not be regarded as brought by the idol, held
that the decision then arrived at did not operale as
res judicata in the present suit; they so held mainly
on the grounds that the Court had held that thé earlier
suif was not maintainable ag framed, and that the
decision as to the character of the property was merely
incidental and not necessary to the decree. The
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learned Judges found on the evidence that the
property had been dedicated to the idols.

March 7th, Sth, 10th and LIth. De Gruyther, K. C.,
and Kenworthy Brown, for the appellant. That the
property was not debottar was res judicata under the
decigion in suit No. 206 of 1915. The qnestion
whether the property was debottar was directly and
sabstantially in issue in that suit: it is not material
that the suit was also held not to be maintainable,
Peary Mohan Mulkherjee v. Ambica Charan Bando-
padya (1) followed in Rainbehari Sarkar v. Surendra

Vath Ghose (2). So far as Shib Charan Lal v. Raghu
Natile (3) beld otherwise, it was wrongly decided. If
either issue in the suit of 1915 was incidental, it was
the other issue. The Court intended to decide the
issue as to whether the property was debottar and
the issuc is 7es judicata : Chaudhry Risal Singhv.
Balwant Singl (4). Kven if the question was not res
Judicata in the present suit under the Code of Civil
Procedure, 1908, s. 11, it was so under the general
law of res judicata which is also applicable: Krishna
Behari  v. Brojeswari Chowdranee (3), Hook v
Administrator-General (6), Rama Chandra Rdao v,
Rama Chandra Rao (7). The suit of 1915 was in
substance one on behalf of the idol, as wus held by
the High Court; it was not a suitin relation to the
personal rights of the shebaits : Babijirao v. Laxrman-
das (8). On the evidence it was not established that
the property was debottar.

(1) (1897) 1. L. R. 24 Cale. 900. (6) (1921) T. .. R. 43 Calc. 499 ;
(2) (1914) 19 O. L. J. 34, L. R. 481 4., 187.
(8) (1895) T. L. R. 17 AlL. 174, (7) (1922) 1. L. R. 45 Mad. 320 ;
(4) (1918) T L. R. 40 Al 593,608 ; L. R.49 I. A, 129.

L. R.451. A. 168,177, (8) (1903) I. L. R. 28 Bom. 216g

(5) (1875) L, R. 2 1. A, 283,285, 223,
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Sir George  Lowndes, K. C., and Drbe, for the
respondents. The decision in suit No. 208 of 1415
raised no res judicata in suit No. 155 of 1919, Only
one idol was concerned in the {former suit: the latter
suit is brought by two idols; the idols are distinet. one
representing Krishiua and the other Shiva,  Apart from
that, the plaintiffs are different in the two suits. The
earlier suit was not by the idol, but was simply tor
administration  of the property. and to  settle
differences between the shebaits as to munagement.
In the present suit the idols sue on their own behalf
to establish their right to the property. They were
entitled so to sue: Pramatha Nath Mullick ~.
Pradyumna Kwanar Mullick (1), Further, the suit of
1915 having been dismissed @5 not maintainuable, the
other finding was not necessary and raised no 7es
Jjudicata: Shib Charan Lal v. Raghw Nath (2).

De Gruyther, K. C., veplied.

The judgment of their Lordships was delivered by
jadg E

StR LANCELOT SANDERSON, These are consolidated
appeals against two decrees of a Division Bench of the
High Court of Judicature at Fort William in Bengal,
dated the 8rd March 1924

The first (lecree reversed a decree, dated the 9th
May 1921, of a learned Sunbordinate Judge of Alipore,
and the second varied a decree of another learned
Subordinate Judge of that Court, dated the 20th
September 1921.

The decree of the 9th May 1921 was made in suit
No. 155 of 1419, and the decree of the 26th September
1921 was made in suit No. 214 of 1919.

(1) (1925) . L. R, 52_Cale, 809, 815 ;  (2) (1895) T L. R 17 All. 174.
L. R. 52 1. A. 245, 250,
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The appellant to His Majesty in Council in both
appeals is Radha Binode Mandal.

The suit 153 of 1919 was instituted on the
30th July 19190 by the plaintiffs (1) Sri Sri God
Gopal Jia Thakur and (2) Sri Sri God Shambhu
Nath Shib  Thakur—represented by the Shebait
Narendra Nath Mandal Radha Binode Mandal
is  the first defendant and there are 19 other
defendaits.

"The shebait plaintiff. Narendra Nath Mandal and
the defendants ave all members of the Mandal family
of Bawali.

The plaint alleges that the properties described in
the schedule aftached to the plaint are owned and
possessed by the plaintiff Thakurs, and that the pro-
perty numbered 1 is the residential house of the
plaintiff Thakuars, where the plaintiff Thakurs
have resided with other Thakuars connected with
them and where the sheba and worship have been
performed. The relief claimed in the suit is for
a declaration that the properties in suit are owned
and possessed Ly the plaintiff Thakarvs as debottar
properties,

At the trinl Radba Binode Mandal was the only
contesting defendant, and his case was, first, that the
snit was barred by reason of res judicata, and second,
that there was no valid dedication of the properties in
suit to the idols and that the properties were not
dehottar.

The learned Subordinate Judge, who tried the suit,
decided both these questions in favour of the defend-
ant Radha Binode Mandal and dismissed the suit
wwith costs.

The plaintiffs appealed to the High Court, and the
Division Bench of the High Court, consisting of
Chatterjea and Cuming JJ., held that the suit was not
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barred by reason of res judicata, and that the proper-
ties mentioned in the schedunle to the plaint, except
items 14 and 15, were debottar properties.

The suit 214 of 1919 was instituted on the 17th
September 1819. The plaintiff is Radba Binode
Mandal and the defendants are the other members of
the family.

The plaint alleges that the 28 plots of property,
described in the schedule to the plaint in that suait, are
ancestral joint properties of the plaintiff and the
defendants, and that the plaintiff and the defendants
are in joint possession thereof.

The plaintiff claims a declaration that he has a
two-annus share in the properties mentioned in the
schedule, and he asks for a preliminary decree for
partition ol the properties.

This suit was contested. The learned trial Judge
held as follows:—*The evidence shows that the
disputed properties were the debottar properties, but,
subsequently, in suit 206 of 1915 it was decided that
the properties were not debottar.”

He therefore decided in favour of the plaintiff and

made a preliminary decree for partition, and divected

a Commissioner to be appointed (o effect a partition of
the disputed properties.

Certain of the defendants in that sait, including
Narendra Nath Mandal, appealed to the High Court,
one of the grounds of appeal beitng that the learned
Subordinate Judge should have held that the disputed
properties were debottar.

The appeal was lieard by the same learned Judges
in the High Court, and they stated that in the other
appeal they had held that all the properties men-
tioned in the schednle to the plaint in the snit 214
of 1919, except properties numbered in that schedule
92 and 27, were debottar properties.
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&

They therefore vuried the decree of the learned
Subordinate Judge and directed that the plaintiff’s
suit in rvespect of items other than Nos. 22 and 27
should be dismissed, aud they further ordered that
the case should be sent back to the lower Court in
order that partition might be effected of items Nos, 22
and 27, in accordance with the directions contained
in their judgment.

Radha Binode Mandal huas appealed, as alrveady
stated, against the two abovementioned decrees of
the High Court.

The arguments which were presented to their
Lordships related mainly to the suit No. 155 of 1919,
which wag brought by the two abovementioned gods,
through the shebait, Nurendra Nath Mandal, against
Ruadha Binode Mandal and others.

It was contended, on behalf of the appellant in the
first place, that the question whether there had been a
valid dedication of the properties in suit, and whether
they were debottar properties, was resjudicita and
relinnce was placed upon section 11 of the Civil
Procedure Code of 1908.

The material facts which it is necessary to state
for the consideration of this argument are as
follows :—

In 1914 a suit, No. 212 of 1914, was instituted by
Gopal Lal Mandal, Ram Lal Mandal, and six othevs,
against other members of the family, and it was
prayed that it might be declaved that the properties
mentioned in the schedale were debottur properties
of Sri Sei Iswar Gopal Jiu Thakur established by the
late Peary Lal and Moni Mohan Mandal., The suit was
valued at Rs, 1,87,052. This suit was withdrawn on
the 3th Aungust 1915, with liberty to bring a fresh suit.

On the 24th September 1915, another suit (No. 206
of 1915) was instituted by Gopal Lal Mandal and Ram
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Lal Mandal.  In the plaint the plaintiff= were
described as ©8ri Sri Iswar Gopal Jiu Thokar's
»Shebaits. ™

Gropal Lal and Ram Lal Mandal are defendants 2
and 8 in the present suit (No. 155 of 1914, The
defendants in the 1915 suit, nineteen in number, were
the other members of the Mandal family, and they
included Narendra Nath Mandal and Radha Binode
Mandal. The defendants also were described uas
“ el Sri Iswar Gopal Jin Thakur’s Shebuaits.”

The first prayer in the plaint was as [ollows : —

*That all the properties, being debuttar properties of Sri =ri [swar
* Gopal Jin Thakar established by the said Peary Lal Maodal wod owi
“ Mohan Mandal, a scheme may b framed for the presseeation, wmnage-
“ment awl improvement of the said properties, and for the etiicieut
“perforniance of the dally auwd perfodicd shebas of Sei Sei Iswar (apal
*Jin Thakar apd the festivals, ete, ™

There was a farther prayver that a \nmmger or
trustee should be appointed.

The plaint contained allegations that the defendant
No. 10, viz., Radba Binode Mandal and certain other
defendants, had been putting obstacles in the way
of the collection of rents and of the management of
the properties, and that on account of difference of
opinion among the shebaits it had become very
difficult to manage the debotfar estate properly, to
collect rents and to perform the deb-sheba, ete., in a
proper way.

Radha Binode Mandal (defendant No. 10 in the
1915 suit) denied that the properties were debottar.

Among other issues the following issues were
stated in the Court of the learned Subordinate Judge
who tried the suit ;—

“{3) Is the suitlnaintﬂhxihla in its present form ¥

‘() Are the properties described in the schedule of the plaint
*“debottar properties ¥ Was there any valid arpannama or dedication of
“the same to the Thaknr Sri Sri Fopal Jin 27

Lianny
Binong
Maxr st
bl
tenral Jic
THaxug,



s
1927
Liania
IBINODE
MaNDAL
FHN

Gorar iy

THAKCR.

INDIAN LAW REPORTS. [VOL. LIV,

On the third issue, the learned Sabordinate Judge
held that the frame of the suit wag defective. He was
of opinion that the plaintilfs should have directly
prayved for u declaration that the properties of the
plaint were dedicated debottar properties.

He pointed out that in the previous suit (edz. the
1814 suit) such a prayer was made; that the Court
called for ad valoren: Conrt fees ou the value of the
properties: that the plaintiffs in that suoit were
unwilling to pay such fees, and that the sait was
withdrawn. He came to the conclusion that the 1915
suit had been framed in a slightly difterent form in
respect of practically the same relief, and with a view
to avoid the payment of a large amount of Court fees.
He therefore held that the suit was not maintainable
as framed.

Although the learned Judge had come to the
abovementioned conclusion, that the suit as framed
was not maintainable, he proceeded to consider the
fifth issue, and in respect therecof he held that the
plaintiffs had failed to prove that the properties
were debottar. This decision was on the 31st July
1916.

There was an appeal by the plaintiffis to the
learned Distriet Judge, who held that the plaintiffs
had not snceeeded in establishing an absolute endow-
ment, and he agreed with the learned Subordinate
Judge that the suit was not maintainable in its present
forni. He said :—

* The character of the propurty was a direct issue in the case and the
“ plaiutiffs should not have attzmpted to obtain a decision oun this direct
“issue by leinging & suit in sueh o form as i0 avoid the payment of a
“Jarger amount in Court fees.

The appeal accordingly was dismissed with costs.
This was on the 19th July 1917.

As already stated, the suit now under consideration,
No. 155 of 1919, was ingtituted on the 26th July 1919.
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The seventh issuc at the trial of that suit was. **Is the
“suit barred by the principles of res Judicata ?™

The learned Subordinate Judge held that the
judgment in the suit, No. 206 of 1915, operated as res
Judicita.

The Division Bench of the High Court came to the
conclusion that the decision in the 1915 suit did not
aperate us res judicaia, and the learned Judges stated
several reasons for the conclusion at which theyv
arrvived.

The abovementioned reasons were fully debated
and considered during the arguments, but their
Lordships do  not think it necessary to  refer
to them in detail because, in their Lnrdships,
opinion. this part of the cuse should be disposed
of on one consideration which goes to the root of
the matter.

The plaintiffs in the suit which is now under
consideration, viz., No. 155 of 1919, arc the two gods
Gopal Jin Thakur and Shambhu Nath Shib Thakuar,
suing by the Shehait Narendra Natl Mandal.

In their Lordships’ opinion, these two gods were
not purties to the 1915 suit.

It is true that in the 1915 suit the plaintiffs. were
described as “8Sri Sri Iswar Gopal Jin Thukur's
Shebaits,” and it was argued that the 1915 suit must
therefore be regarded as having been brought on
behalf of the deity * Gopal Jin,”

Their Lordships, however, are not prepared to
accept that argument.

It is to be noted that not only were the pluintiffs
described as the shebaits of the god, but the defendants
also were described in the same way. Therefore, if
the god Gopal Jia were to be regavded as a plaintiff, he
must also be regarded as a defendant, which would be
a reductio ad absurdun.
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For the consideration of this point, however, it is
necegsary to exaniine not only the heuading of the
plaint but also the allegitions therein,

In their Lordships’ opinion the allegations in the
plaint sbow that the 1915 suit was based upon the
assumption that the properties were debottar pro-
perties, and that the suit was brought for the purpose
of having a scheme framed by the Court for the
preservation and management of the properties and
for the performance of the daily and periodical shebas.

The suit, it was alleged, had become necessary by
reason of the disputes as to the management of the
properties between the plaintiffs and some ol the
defendants, all of whow were alleged to be shebaits of
the god and it was apparently not thought necessary
to make the two gods, the plaintiffs in the present
suit, parties to the 1915 suit.

In their Liordships® opinion the description of the
plaintiffs and the defendants in the 1915 suit as
ghebaits of the Thakur, and the nature of the gnit, as
disclosed by the allegutions in the plaiut, are not
sufficient to constitute the 1915 suit a suit by or on
behalf of the gods, who are the plaintiffs In the
present suit, riz., No. 155 of 1919,

The result, therefore, in their Lovdships’ opinion,
is that the suit of 1915 was not between the same
parties us the parties in the suit now before the
Board; the case, therefore, does not fall within
Section 11 of the Code of Civil Procedure, 1908, or
within the statement of the general law made in
Krishma Belari Roy v. Brojeswart Chowdrance (1),

For the abovementioned reason, their Lordships
are of opinion that the conclusion, at which the
learned Judges of the High Court arrived on the issue
of res judicata, was eorrect.

(1) (1875) L. R 2 T A. 283,
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They desire to guard themselves by suying that
they must not be taken as adopting the grounds upon
which the decision of the High Court wus based.
They express no opinion on any ground other than
that which has been hereinbefore dealt with.

Secondly, it was argued on behalf of the appellant
that the decision of the learned Judges of the Hiuh
Court as to the chuaracter of the properties in sanit was
wrong.

Their Lordships had the advantage of a very
careful and elaborate examination of the documents
and evidence presented to them by the learned counsel
who appeared on Dehalf of the uppellunts.

They have the further advantage of o judament of
the High Court. which is conspisuous for the care
with which it was obviously prepared. All the
material points. which were urged by the learned
counsel for the appellant, were referred to and
considered by the learned Judges of the High Court,
and no fault could bhe found with the uwccurate
statement of the facts—an evidence in relation to such
muatters

In their TLordships’ opinion, there is only one
question on this part of the case, viz, whether the
learned Judges were justified in drawing the inference
from the evidence, to which they referred, that the
properties described in the schedule, with the excep-
tion of two items, were deboftar properties.

Their Lordships, haviug come to a clear conclusion
during the course of the argument, did not think it
necessary to call upon the learned counsel for the
respondents for an answer on this part of the case.

Tn their Lordships’ opinion, there was ample
evidence in the case to justify the inference which the
learned Judges drew as to the character of the
properties.
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Their Lordships, therefore, are of opinion that the
appeal of Radha Binode Mandal against the decree of
the High Court in the suit No. 155 of 1919 fails. It
follows as a necessary consequence of the findings of
the High Court being upheld, that the appeal of
Radha Binode Mandal against the decree of the High
Court in sanit No. 214 of 1919 also must [ail.

Their Lowdships, therefore, are of opinion that
both the appeals should be dismissed with costs, and
they will humbly advise His Majesty accordingly.

Solicitors for appellant: 7. L. Wilson & Co.
Solicitor for Respondents: Watkins & Hunter.

A, M. T,

CIVIL RULE.

Before Panton and Mitter JJ.
DHARANI MOHAN RAY
(AR

KSHITIPATI RAY”

Arrest of Judgnent-deblor— Release of judgmeni-debtor after arrest on
Jurnishing security—-"' Other sufiicient cause™ in 0. XXI, » 40, C. P. C.,
what it means—Sufficiency of security—Civil Procedure Code (det V of
2008, 5. 55 and 0. XX1., r, 40(3).

The Court must be satisfied, on proper malerials being placed before
it that a judgment-debtor is unable from poverty or * other sufficient
“eause” to pay the amount of the decree, before he cdn release him on his
furnishing security or commit bim to jail, under Order XXI,, rule 40 of
the Code of Civil Procedure. Such security must be substantial.

The provisions of 8. 55 of the Code of Civil Procedure are mandatory.

*Civil Rule No. 830 of 1927, against the order of A. (. Banetjee,
Subardinate Judge of Hooghly, dated March 7, 1927.



