
ORIGINAL CIVIL.

VOL. LIV.J CALCUTTA SERIES. 655

B efore Page J.

aOOULDAS
T.

OHAGANLAL a n d  O t h e r s * .

Jarhdtalinn— Suili f o r  land or othar i m n i w a b i . e  p r o iier t^ m ea n in g  o f —  
E quH M e jurisdiction o f  Caui-t to pxss deerea in psrsonani— Letters  
Patent {Calcutta) o f  1S8S^ cl. 12.

The term “  suits f.)r land m- other irnraovable property ”  ia clause 12 
o f  the Lelters Patent o f  1865, is not limited to suiti! in which the pluiutifi 
seelvH to recover possession o f  land or other iiuniovable property.

Jenhoba  v. E am bhaji (1 ) aud other cases referred to,
The term “  suits for laud or other imuiovalde property ”  in clause 12 

•of the Letters Patent means S'.iitu in which, having regard to the issues 
raised in the pleadings, the decree or order will affect directly the proprie­
tary or pOHsessory title to laud or other imuiovable property.

Delhi and London Bank v. W ordie (2) aud other caKes referred to.
I f  a suit is brought for the administration o f  a trust which relates to 

immovable property situate outside the jurisdiction o f  the Court, and the 
only relief souglit ia that the trustee should be nrdered duly to carry out 
the trust, the suit is not a suit for land. But if the relief claimed is not 
cocfined to an order for the enforcem ent o f  the trust, and the applicant 
claims, a declaration o f  his right to the possession o f  trust properties 
situate outside the jurisdiction, then tlie auit would be a suit for land, and 
the Court would have no jurisdiction to entertain it.

Nistarini Dassi v. Nun-lo Lall Base (3 ) and other cuises referred to.
Both in India and in England tlie High Courts, for the purpose o f  doing 

equity, possess jurisdiction to pass decrees in personam which may affect 
immovable property situate beyond the jurisdiction o f  tiie Court. But 
while this jurisdiction in equitj" is to be exercised at the discretion o f  the 
Court, the Court will act in compliauce with limitations upon its diecretion 
which have long been eatahlishod.

® Original Civil Suit No. 900 o f 1923.
(1 ) (1872) 9 Bom. H. 0 . R. 12. (2) (1876) 1. L. R. 1 Calc. 249.

(1899) I. L. E. 26 Calc, 891.
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1927 Deschamj>s v. Miller (1 ) and other cases referred to.
------ * The Court will not pas=s a decree in personam wliieh indirectly affects

 ̂ foreign land unless the decree can effectively be ecforeed by thfc personal
ChAGANLAL. obedience o f  the defeiulaut within the jurisdiction. It will not pass a 

decree that will operate in the Courts loci situs merely as a hruturn fulmen. 
Norris v. Chanibres (2) and other cases referred to.
Where in a suit in wliich no part o f  the cause o f action arose within 

the jurisdiction of the Gom-£ some o f  the defendants were described 
residing within the ordinary origiial civil jurisdiction o f  the Hijrh 
Court of Calcutta, while other defendants were described as being beyond 
the jurisdiction of tlie Cuiirt, and leave under clause 12 of the Letters 
Patent was obtained :—

Held, that the High Court had no jurisdiction to entertain the suit, 
Radjee Ismail Sadjee  v. Hadjee Maliomad Hadjee (3 ) followed.

This was a suit to recover Rs. 6,492 as part of the 
XDi’Oceeds of the sale of a dwelling house at Bhawaipore 
in the Punjab. The defence inter alia was that the suit 
was a suit for land outside the Jurisdiction of the Courts 
and that as some of the defendants did not “ dwell or 
“  carry on business or personally work for gain ” within 
the ordinary original civil Jurisdiction of the High 
Court at the commencement of the suit within the 
meaning of clause T2 of the Letters Patent, the High 
Court had no Jurisdiction to try the suit.

Mr. N, N. Sircar and Mr. S. G. Bose, for the 
plaintiffs.

Mr. jS. N. Banerjee, Mr. N. N, Bose and Mr. JR. iVC 
Banerjee, for the defendants.

Page J. This is a suit to recover a sum of 
Rs. 6492 being part of the proceeds of the sale of a 
dwelling house at Bhawaipore in the Punjab. The 
premises in suit are situate in the Native State of 
Bhawaipore, and are not within the Jurisdiction of 
the Higli Court at Port William in Bengal.

656 INDIAN LAW REPORTS. [YOL. LIY.

(1) [1908] 1 Oil. 8()3. . (2 ) C1861) 3 D. F. & J. 583..
(S) (1874) 13 B .L . R '9 l .
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The plaintiffs’ cause of iiction is sefc out in para- 
graplis 9 to 12 of the plaint.

P a b a g k a p h  y .— "  T u e  plaintiffs a w l  th e  .-Jeft'adants a-j in e ir ih .jr s  o f an  

“  imdivi'ieii Hin ill family goveraed by the ^Mitakshara School o f H iod'i 
“  Law had befjn in joint pjss.-issiou and enjoyment amongst others o€ the 
“ said ancestral house and premises in Bhawalpore, having inherited the 
“  same from tlieir common ancestor the said Sundar Shah Rathi as stated 
“  above till the same with ali additions and alteratioafi and improvements 
“  made thereupon witli tlie advance o f  time w Gre disposed o f  about tlirt-e 
‘ ‘ years ago as stated below.”

P abaghaph 10.— “ About three years ago the defendant GhaganUil 
‘ acting for himself and th i constituted attorney o f  the other defendants 

“  sold and conveyed the said ancestral house and premises with the said 
“ additions alterations and improvements thereupon p'lrt by part to diverse 
“ parties in Ih i m )ath? o f  March and April 1920.”

P a b a a r a p h  1 ! . — “ T f ie  said sales were all effected b y  the defendants 
“  without the consent or knowledge o f  the plaintiffs or o f  a n y  o f  them 
“ and h e  realised therefrom in all the sum o f Rs. r3,475.”

P a r a g r a p h  12.— “ The plaintiffs have been advised and they believe 
‘ 'and submit that they are entitled to one-third of the whole o f  the said 
“ s u m  o f 19,473, that i-4 t > say the b u m  o f Rs. 6,492.”

The relief claimed is—
1. Leave under clause 12 o f the Letters Patent (1865) o f  the High 

Court at Fort William in Bengal,
2. Decree for the said sum o f  Rs. 6,4D2 with such interest thereou 

as this Court may be pleased tu allow.
3 I f  necas^ary, an account, and other ineideotal relief.

The defence of Ohagaiilal and Kanahyalal, the 
first and third defendants, is that the plaintiffs and 
the defendants are members of a Joint Hindu family ? 
that they did not sell the right, title or interest of the 
plaintijSs in the premises in suit, and that any 
interest that the plaintiffs may have possessed in 
the said premises has been lost by adverse possession* 
Sohanlal, the second defendant, by way of defence 
stated that the family except in respect of the said 
house at Bhawalpore was not* joint and undivided; 
that the defendant Ohaganlal had sold the premises.

GOCL'LDAS
V.

C h aqanlal. 

Pai’tE J.

1927
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ill suit, [lEcl that Solianlal had received Rs. 2,000 in 
respect of his share of the sale proceeds.

Rukmlni and Mathurabai, the foarth and fifth 
defendants, stated in their defence that they were the 
widows of two of the members of the said family, 
and that.the members of the family for a long time 
had been living separately, but that there had not 
been a x3artition of the joint ancestral proi^erty. They 
stated further that thej^ had received from the 
defendant Ohaganlal Rs. 1,500, part of a sum of 
Rs. 3,500, which was their share of the sale proceeds 
of the property in suit; and they denied that the 
plaintiffs were entitled to any portion of the sale 
proceeds that had been received by tiiem. The 
defendants Ohaganlal, Solianlal and Kanahyalal also 
denied that the Calcutta High Court had jurisdiction 
to try the suit.

The first question t̂hat arises is whether, having 
reoard to the pleadings, this Court possesses jurisdic­
tion to try the issues that fall for determination.

Under Clause 12 of the Letters Patent (1865)—■
‘‘ The High Court of Judicature at î 'ort William in liengal, in the 

“ exercise of its ordinary original civil jurisdiction, shall bj empowered to 
‘ ‘ receive, try and determine suits of every description, if, in the case of 
‘ ‘ suits for land or other immovable property such land or properly shall be 
'■ situated, or, in all other cases, if the cause of action shall Irave arissii, 
‘ ‘ either wliolly, or, in case the leave of the Court sliall have been first 
“ obtained, in part, within the lucal limits of the ordinary original civil 
“ jurisdiction of the said Hi.^h Court, or if the defendant at the time of the 
“ commeiicenieiit of the suit shall dwell, or carry on busiugss, or personally 
“ work for gain within such limits.”

Leave under clause 12 of the Letters Patent was 
granted on the 23rd March 1923. In tlie plaint the 
defendants Ohaganlal and Sohanlal are described as 
residing in the town of Calcutta, while the other three 
defendants are described as being beyond the jurisdic­
tion of the Court.



Alter tlie ^nit had been called for hearing learned 
coiinsel stated that the plaintiffs were lorepared to g o u u l d a s  

alxindon their claim against the defendants other than , 
Chaganlal and Sohanhil, and as against the defendants 1—1 
3 to 5 the suit was dismissed with costs. The 
defendants Chaganlal and Sohanlal contend that 
iji those circumstances this Goart lias no Jarisdiction 
to try the issues that arise, upon two grounds (f)
That the suit is a “ suit for huid” witiiin cdause 12 
of the Letters Patent (1865); (ii) Tiiat at the com­
mencement of the suit ail the defendants did not 
“ dwell, carry on business, or personally \Tork for 
‘̂ ga in ” within “ the local limits of the ordinary 

“ original civil jurisdiction '’ of the Court, as required 
under the provisions of clause 12 of the Letters Patent.
It becomes necessary, therefore, to ascertain and 
determine the meaning of the words “ suits for land ” 
as used in clause 12 of the Letters Patent. The term 
is ambiguous, and ill Yenlioba v. RamhJiaji (1 ) the 
Bombay High Court held that—

‘ ‘ We think that tiiis is not a suit for land witiiiti the laeauing of 
“ section 5 oX Act VIII of 1859. Comparing that section with sections 
‘ ■iJ23and 224 of the Oode, we think fcliat a suit for land is a suit which 
*• askti for delivery of the land to the plaintiff

This construction of the term appears to have found 
favour with the Bombay High Court in Eolkar v.
Dadabhai (2), and also with Sanderson C. J. in the case 
of Nagendra Nath Chowdhuri v. Mraligool Co., Ld.
(3). But Holkar's case (2) has recently been overruled 
by a Full Bench of the Bombay High Court in India 
Spinning and Weaving Co., Ld. v. The Climax Indus­
trial Syndicate (4), and, having regard to the ratio of 
the doctrine to be found in the Jurisprudence of all 
civilized countries that questions relating to the title 
to the ownership or possession of immovable property

(1) (1872) 9 Bom H. C. R. 12. (3) (1922) I. L. R. 49 Calo. 670, 076.
(2) (1890) I. L. R. 14 Bora, 333. (4) (1925) J. L. II. 50 Bora. 1.
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should be determined not only by tbe lex situs but 
also i?/ foro situs, I am of ophiiou that tbis narrow- 
constriictioii is not correct, and that tbe terra “ suits 
‘‘ for land or other immovable property ” is not limi­
ted to suits ill -which the plaintiff seeks to recover 
possession of land or other immovable property. The 
sanction of the doctrine is to be found in international 
comity, and

‘ ‘ The principle itsielf arises from tlie conception of interna tio i.a l law  

"  known as eminent domain, by which is meant that the proprietary riglit of 
“ every sovereign State is not only absolute within its territorial limits, so 
“ as to exclnde that of other nations, but also paramount with respect to the 
‘ members of the State itself, so as to include the right, in case of uocessity 
“ or for public safety, of disposing of all the property of every kind within 
“ the same limits ” ,

(Foote’s Private International Law, page 223.)
“ 'I’he defendant’s judge ” wrote Yattel—

“ is the judge of the place where the defendant iias his settled abode 
“ or tbe judge of the place w’nere the defendant is when any sudden diffi- 

culty arises, provided it does nut relate to an estate in land, or to a right 
“ annexed to such an estate. In such a case, as property of this kind is 
“ to be held according to the laws of the countiy where it is situated, and 
“ as the right of granting it is vested ia the ruler of the country, contro- 
“ versies relating to such property can only be decided in the State in 
‘ ‘ which it depends

(B 2 Oh. 8 Section 103.)
Story lays down that—

“ In respect to immovable property, ever̂ v attempt of any foreign 
tribunal to found a jurisdiction over it must, from the very nature of the 

“ case, be utterly nugatory, and its decree naist be for ever incapable of 
“ execution in rem. vVe have seen, indeed, that by the Eoinan Law a suit 
“ might in many cases be brought either where the property was sitiiate 
“ or where the party had his domicile. This might well be done within any 
“ of tbe vast domains over which tbe Roman empire extended ; for the 
“ judgments of its tribunals would be everywhere respected and obeyed. 
“ But among the independent nations of modern times there would be 
“ insuperable difficulties in such a course. And hence even in countries 
“ acknowledging the Eom&n law it lias become a very general principle that. 
“ suits in rein should be brought where the property is situate : and this
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“ principle is applied with almost universal approbation it> re '̂ard to iin- 1927 
“ innvable property. The same rule is applied to mixed actiotiri. and to all 
“ suits Wfiieh touch the realty

(Conflict of Laws, s. 551) The leai’iied luithor Hay*̂  Chaimnlal 
that— J-

“ the ineonveniencej4 «if an opposite course would be inaumtirable, and 
“ would subject imnjovasde property to the most distressing cunflict.s 
“ arising from opposing titles, and compel every nation to administer al- 
“ most all other laws exefpt its own, in the ordinary admiuistratiun (if 
‘ justice

(vSection 555);
See also Dicey’s Goiitiict of Laws, 4th edition, page 

33, Wheaton’s Iiiteraational Law (1904), page 260̂  
Westlake’s Private Iniernational Law, 7th edition 315-

As I ap^ehend the matter the framers of the 
Letters Patent of i 860, when prescribing the local 
limits of the High Courts in India, intended to apply 
the rule that was followed ex comitate in other conn- 
tries. In my opinion, the term “ suits for land or 
“ other immovable property ” in clause 12 of the 
Letters Patent means suits iu which, having regard to 
the issues raised in the pleadings, the decree or order 
will affect directly the proprietary or possessory title 
to land or other immovable property ; Delhi and 
Lojidon Bank v. W or die (1), Kellie v. Fraser (2),
Sreenath Boy v. Oallij Doss Ghose (3), Land Mortgage 
Bank v, Sudurndeen Ahmed (4), Ehrahim Ismail 
Timol V.  Provas Oha?ider Mitter (5), Lodna Colliery 
Co. V. Bipin Blhari Bose (6), Siidamdih Goal Go. v,
Empire Goal Oô  (7), Harendra Lai JRoy Ghowdhuri 
V. Hari Dasi Devi (8), 'Ahdul Karim v. Badrudeen (9),

(1 ) (1876) 1. L. B. ; Calc. U Q . (6 )(1 91 2 ) I . L. E, 39Ualc. 739
(2) (1877) I, L. K. 2 Calc. 445. (7 ) (1 915) I. L. B. 42 Galo. 942.
(3) (1879) I. L. R. 5 Oalc. 82. (8) (1914) I. L. R. 41 Calc. 972 ;
(4) (1892) I. L. R. 19 Calc. 358. L. R. 41 I. A. 110.
(5 ) (1908) I. L. H. 36 Calc. 59. (9) (lft04) I. L. II. 28 Mad. 216.
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Su'ficlara Bai v. Tiriimal Rao (1), Vaghoji Kiwerji 
V . Camaji Bomanji (2), India Spinning and Weaving 
Co. V . Climax Industrial Syndicate (3), In Re Haw­
thorne (4), T)ie British South Africa Co. v. Gampan- 
hia DeMocamhique (5j, Deschanips v. Miller (6).

Tims construed the restriction upon the local 
jurisdiction of the Indian Courts effected under clause 
12 of the Letters Patent conforms to the rule that is 
observed (937 comitate by other civilized countries, and 
is in consonance with what I conceive to be the better 
opinion of the Courts in India. Further, if the words 
“ suits for land or other immovable property bear 
the meaning that I have attributed to them, a simjDle 
test is provided for determining in any particular case 
whether the Court possesses jurisdiction to try the 
suit. For instance, judged by this test, a suit brought 
to recover damages for trespass to land beyond the 
jurisdiction of the Court w ill or w ill not be a suit for 
land according to the issues that fall to be determined 
If, having regard to the pleadings, no issue is raised as 
to the title of the plaintiff, and the issue to be tried 
is merely whether the factum  of the trespass by the 
defendant has been proved, then, if the defendant is 
within the jurisdiction, the Court will iiear the suit, 
for the suit is not a suit for land. On the other hand, 
if the right of the phiintiff to be in possession of the 
land is in issue the Court will have no jurisdiction to 
try the suit, for the decree will affect directly the 
title to the land. In British South Africa Co. v. 
Campanhia DeMocamhique (5\ Lord Herschell, 
L. C. observed that—

“  He was not i-atisfied that either Lord Mansfield or Story would have 
“ regarded an action o f  trespass to land as a suit for personal damages 
“  @ulj, i f  tbe title to the laud were in issue, and in order to determine

(1) ( 1 ? 0 9 ) I  L. R. 33 Mad. 131.
(2) (1904)1, L . K. 29 Bom. 249.
(3) (1925) I .L . R. 50 Bum. 1.

(4) (1883) 23 Ch. D. 743.
(5) [1893] A  C. 602.
(6 ) [1908] 1 Ch. 866.



YOL. LIT.] CALCUTTA SERIES. 66a

“  whether there was a right to dama|»es it was necessary for the Cuurt to 
“ adjudicate upon tiie conflicting claims of the parties to real estate. Tri 
“  both the cases before Lord Mansfield, as I iinderetacid thfm, no qnoptiou 
“  o f  title to real property was ic  isKue.”

Again, if a suit is brought for the adininiHtration of 
a trust which inter alia relates to immovable property 
situate outside the jurisdiction of the Court, and the 
only relief sought is that the trustee should be ordered 
duly to carry out the trust, the suit is not a suit for 
land. But i! the relief claimed is not confined to an 
order for the enforcement of the trust, und the appli­
cant cUiiras. e.g., a declaration of his riglit to the 
possession of trust properties situate outside the juris­
diction, then, in my opinion, the suit would be a suit 
for land, and the Court would have no jurisdiction to 
entertain it, Nistarijii Dassi v. Nimdo Lall Bose (1), 
Harctl;ill Banerjeev. Nitanihini Dehi(2'}, Abdul Karim  
V. BadrtuJeen (3), I am, of course, aware that—

“  Wliilst Courts o f Equity have never claitned to act directly upon land 
“  Bitiiate abroad, they liave purported ta act iipoii the oonsciv*nce o f  persons 
‘ ‘ living here. In Lord Qrawstown v. Johnstoji ( i )  Sir R. P. Arden, Master 
‘ ’ o f  the Roils, said ; “  Archer v. Preston^ Lord Arglasse v. Musehawp, and 
“  Lord Kildare v. Eustace, clearly show that with regard to any 
“  contract made, or equity between persons in this country, respecting landsj 
“ in a foreign country, particularly in the British Dominions, this Gourt.wiU 
“  hold the !?ame jui-isdiction as i f  they were situate in England

Per Lord Herschell in British South Africa Co. 
V .  Oampanhia DeMocatnbigue (5), Norris v. Oha m- 
b?es (6), Ewing v. Orr JBwing (7), hi Be Hawthorne 
(8), Diider v. Armsterdamsch Trustees Kantoor 
hidia Spinnirig and Weaving Go. v. Climax Indus-' 
trial Syndicate (10).

G o c u l d a s

If.
CHAriANLAL.

P-4GE J.

1927

(1) (189b) 1. L. R. 26 Calc. 891.
(2) (1 9 0 i)  I. L. 11. 29 Calc. 315.
(3 ) (1?04 ) I. L. R. 28 Mad. 216.
(4) (1774) 1 Cowp, 161, 180.
(5 ) [1893] A. C- 602, 62'i.

(S ) (18 6 1 )3  D. F, & J. 583.
(7) (1883)9  A. 0 . U .
(8 ) (1883) *23 Oh. IX i m .
(9 ) [1902] 2 Ch. 132.

(10) (1925) I . L. R. 60 Bom. 1, 26.



1927 I am not disposed to limit tlie jurisdiction of the
{:io^ns High Ooarts. On the contrary, I conceive it to be my 

duty to maintain, and whenever it is meet so to do 
en.v(.AN-AL. authority of the Court. Sst bonijiiclicis

P a g e  J. anipliare jurisdictionem. In my opinion, both in 
India and In England the High Courts, for the purpose 
of doing equity, possess Jurisdiction to pass decrees in 
personam which may affect immovable pt’operty 
situate beyond the jurisdiction of the Court. But 
while, this jurisdiction in equity is to be exercised at 
the discretion of the Court, the Court will act in com ­
pliance with limitations upon its discretion which 
have long been established. In Deschamps v. Miller 
(1), Parker J. observed that—

“ the general rule is that the Court will not adjudicate on questions 
“ relating to the title to, or the right to the pnsseasion o f, immovable 
“  property out of the jurisdiction. There are, no doubt, exoeptioos to the 
“ rule, blit, without attempting to give an exhaustive statement o f  those 

exceptions, I think it will ha found that they all depend on the existence 
‘■■between the parties to the suit o£ some personal obligation arising out of 
‘ ‘ contract, or implied contract, fiduciary relationship, or fraud, or other 
‘ ‘ conduct which in the view o f  a Court o£ Equity in this country would be 
“  unconscionable, and do not depend fur their existence on the lav? o f  the 

locus o f  the immovable property. Thus, in cases o f  trusts, specific 
“  performance of contracts, foreclosure, or redemption o f  mortgages, or in 
“  the case of land obtained by the defendant by fraud, or other such 
“  uuconscionable conduct as I have referred to, the Oourt may very well 
“  assume jurisdiction. But wheru there is no contract, no fiduciary relation- 
‘ ‘ ship and no fraud or unconscionable conduct giving rise to a personal 
■‘ obligation between the partien, and the whole question is whether or not 
■‘ according to the law o f the hem  the claim of title set up by one party, 
■■ whether a legal or equitable claim in the sense o f  those words as used in 
“ English Law, would be preferred to the claim o f  another party, I do not 
■‘ think the Court ought to entertain jurisdiction to decide the matter

In Vaghoji v. Gamaji (2), JenkiDS 0. J. observed 
til at—

“ A Court o f Equity in Eagiand only assumed jurisdiction in relation to 
hind abroad, wh'ire as between the liti^'aiits or their predecessor.'^ some

661 INDIAN LAW  REPORTS. [YOL. LIY.

(1) [1908] 1 Ch. 863. (2) (1904) I. L. R. 29 Bom. 249,
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“  privity or relation was established on the ground o f  coutrs?ct, trust or 
“  fraud, but io no case o f  which I  am aware lias the Court o f  lilquity enter- 
“  tained a snit, even i f  the defendant was within the limits o f  its 
‘ ‘ jurisdiction, where the purpose was to obtain a declaration of titla to 
“  foreign land ”  ;

See also the instructive judgment of Kay J. in Re 
Hoivthorne (1).

Moreover, the Court w ill not pass a decree in 
personam which indirectly affects foreign land unless 
the decree can effectively be enforced by the personal 
obedience of the defendant within the jurisdiction.

It will not pass a decree that will operate in the 
Courts loci sitiLs merely as a hruttim fidmen. Norris 
V. Chambres (2), Exp. Pollard (3).

1 am not aware ” observed Kay J.—
“  o f any case where a contestud claim dependiuj? upon the title to 

“  immovables in a foreign country strictly so called, being no part o f  the 
•“  Britirih dominiona-or possessions, has been allowed to be litigated in this 
‘ 'cou n try  siuiply because the plaintiff and the' defendant happened to 
“  1)6 here

Re Haiuthrone (1).
In the British South A jrim  Company''s case (4) 

Lord Herschell L. 0. stated that—
“  there appear to m e, I  confess, to be solid reasons w hy the Courts o£ 

“  this country should, in coniaion, with those o f  most other nations, have 
refused t.o adjudicate upon clahns o f  title to foreign laud iri proceedings 

“ founded on an alleged invaaion o f  the proprietary'rights attached to it, 
“  and to award darrages founded on that adjudicatioa ” ,

and his Lordship added that—
“  It is quite true that in the exerclaa o f  th? undoubted jurisdiction o f  

“  the Courts it may become necessary incidentally to investigate and 
“  determine the title to foreign lands ; but it does not aeera to me to follow  
‘ ‘ that because such a question may incidentally arise and fall to be 
“  adjudicated upon, the Gourfcs possess, or that it is expedient tiiat they 
“  should exercise, jurisdiction to try an action founded on a dispute I claim 
“  o f  title to foreign lands

G o c d l d a s

O h  AG AN LAX..

P a g e  J .

1927

(1 ) (1883) 23 Ch. D 743,747: 
(;2)(1861) S D. F. & J. 581.

(3) (1839) Mont.'& 0. 239.
(4) [1B93] A. 0. 802, 625, 626.
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[927 la  considering wliether the present suit is a sait
GfOCOLDAS for land within clause 12 of the Letters Patent I have 

V. endeavoured to bear in mind the doctrine enunciated 
C h a s a s l a l , authorities to which I have referred, and, as

P a g e  J .  [ apprehend the matter, the coustruction that I have 
placed upon the term “ suits for land or other immov­
able property ” in clause 12 of the Letters Patent 
conforms alike to tbe principle underlying tlie deci­
sions of the Ooufts, and, to the rale of international 
law that finds its sanction in the comity of nations. 
Now, applying the test that I have laid down to the 
issues raised in this case I am clearly of opinion that 
the present suit is not a suit for land. The claim is to 
a share of the proceeds resulting from the sale of the 
ancestral dw’elling house at Bhawalpore ; and, having 
regard to the pleadings, no issue arises that can affect 
the title to the land and premises that have been sold. 
The title of the purchaser is not challenged. In this 
suit the plaintiffs do not seek to set aside the sale; on 
the contrary, botji the plaintiffs and the defendants 
approbate the sale, and claim their share of the 
proceeds. The real issue to be determined in this 
disimte is not with respect to the title to the ancestral 
dwelling house, but whether the plaintiffs at all 
material times were members of the joint undivided 
family to which the dwelling house and premises in 
suit belonged. For these reasons, in my opinion, the 
suit is not ‘ ‘ a suit for land or other immovable 
property ” within clause 12 of the Letters Patent.

The defendants farther contend that as it is 
conceded that no part of the cause of action arises 
within the local limits of the ordinary original civil 
jurisdiction of the Court, the Court has no Jurisd,iction 
to entertain the suit, because three of the defendants 
at the time of the commencement of the suit did not 
“ dwell, or carry on business, or personally work for



gain within sucli limits In tiie plaint the third 5927
defendant is described as residing at Ohinsarah in the gogdidas
district of Hooglily, and the fourth and fifth defend-  ̂ ®-

 ̂ C h a s a n i .a l »
ants as residing at Jiikaneer; both places being -----
situate beyond the local limits of the ordinary original 
civil jurisdiction of the Calcutta High Court. This 
contention must prevail, for, in my opinion, in these 
circumstances the issue as to the jurisdiction of the 
Court is concluded against the plaintiffs by the ruling 
of this Court in Hacljee Ismail Racljee v. Hadjee 
Mahomed Hacijee (1). That case was decided in 1874 
and so far as I have been able to ascertain, the correct­
ness of the decision has never been doubted during 
the 53 years that have passed since the Judgment was 
delivered. Mr. Birear frankly and properly admitted 
that the plaintiffs could not reasonably contend that, 
inasmuch as the suit had been dismissed against the 
three defendants who reside beyond the jurisdiction 
of the Court, the suit must be deemed to have com­
menced from the date when the only defendants 
remaining on the record were described as residing 
within the jurisdiction. Learned, counsel for the 
plaintiffs, however, contended that as the first and 
second defendants were at all material times amenable 
to the jurisdiction of the Court it was not open to 
either of those defendants to raise the defence that 
because they had been joined as defendants with some 
other persons who are not subject to the jurisdiction 
of the Court the Court has no jurisdiction to enter­
tain the suit. In Hadjee’s case (1) the same contention 
was raised and prevailed before the trial Judge, but 
it was not accepted by the Court on appeal. In that 
case, as in the present case, the defendants who were 
residing beyond the jurisdiction were interested in

VOL. LTV.] CALCUTTA SERIES. 667

(1) (1874) IS B. L. R.91, 100.



!927 tlie issues that fell for determination, and the Court,
Goc^As (Oouch. 0. J. and Pontifex J.), decided tliat the suit

could not be treated as a suit brought solely against
__ _ ' the defendants who were within the Jurisdiction, and

F a q k  -J. further held that—

“  to say that it is sufficient for one defendant to dwell or carry on 
“  business within tlie jurisdiction would be to insert something into this 

clause which is not there. It would be saying if  any o f  the defendants 
“ or any defendant dwells or carries on business within the limits. It being 
“  uecessai-y to give to the word “  defendant ”  such a ip.eaniag as to 

include more than one, for tlie purpose of applying it to suits wherfi 
‘ ‘ there are several defendants, I think we ouglit also to hold that llie 
“  dwelling or carrying ou business must be o f  all the defendants. The 
“ exprossinti is used not as indicating an individual defendant in a suit, but 
“ the party to the suit defendant, which niay be one person or several ” ,

In those circumstances the Court ordered that the 
plaint be taken off the file of the Court. I am bound 
by the decision in Hadjee's case (1), and I order that 
the suit be dismissed, and the defendants’ costs of 
and incidental to these proceedings be paid by the 
piaintijffs.

Attorneys for the plaintiffs : Mitra 4- Mih'ci.
Attorneys for the defendants : S. K . Diitt, Dutt  ̂

Sen and B. N. Bose Co.
B . M, S.

(1) (1874) 13 B. L. R. 91.
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