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An order o£ ths Court transmitting a decree to a Dktriot Court 
for execiitiou, even if it has been varied by consent upon a petition by the 
judgment-debtor, does not opGrate to revive the decree so as to extend the 
time within which, under the Indian Limitation Act, 1908, Seh. I, 
Art. 183, an application to enforce it must be made. The transmission 
order, even in that case, is a ministerial, not a judicial, order.

The twelve years within which a mortgage decree can be enforced 
against the mortgagor personally runs from the date of the final decree, 
not from the time when the deficiency is ascertained by the sale of the 
mortgaged properties.

Chutierput Singh v. Sait Sumari Mull (1) approved.
Decree of the High Court affirmed.

A p p e a l  (No. 79 of 1925) from a decree of the HigB, 
Court (January 28, 1924) reversing an order of the 
Subordinate Judge of Hooghly (August 22,1921).

The main question on the ap ĵeal was whether an 
application by the present appellant, dated January 
4,1921, for execution of a decree of the High Court in 
its Original Jurisdiction, dated August 27, 1902, was

* Fnsent: L o r d  P h i l l d i o b b  , LORD D a s l i n i s ,  M r .  A m e e b  A l i  asd 
S i b  L a s c e l o t  S a .n d e b s o n .

(1) (1916) I. L. R. 43 Calc. 903. -



VOL. LIV.] CALCUTTA SERIES. 501

barred bj’’ the Indian Limitation Act, 1908, Schedule I, 
'-article 1?>3.

The facts appear from the judgment of the Judicial 
Committee.

The SabordiDate Judge held that the application 
was rtoc barred.

The High Court reversed that order. The learned 
Judges (Richardson and Page JJ.), applying Chutter- 
put Singh- v. Sait Sumari Mull ( 1), held that the 
decree had not been revived so us to extend the period 
of limitation under article 183.

Sir George Loivndes, K. (7., and Duhe, for the 
appellant.

DeGruyther, K. 0., and B. Haikes, for respond­
ents Nos. 1 and 2 .

The appellants sought to distinguish Ghtitferpiit 
Sinyh v Sait Sumari Mull (1) on the grounds stated 
in the present judgm ent; reference was made also to 
Srihari Mundul v. Miirari Chowdhry (2), and- 
Krishyia Kum ar v, Pasupati Banarjee (3).

The judgment of their Lordships was delivered by

L o r d  P h i l l i m o r e .  This case involves two ques­
tions upon the Indian Limitation Act. One Sarat 
Chunder Dutt effected four mortgages upon his 
various properties. The first encumbered two pro­
perties o n ly ; the second and third encumbered the 
SBrme two properties and thirty-four others; the fourth, 
which has given rise to the present appeal, encumbered 
all thirty-six and nominally at any rate, some three 
others.

The fact that there were these additional properties 
might in one view have some bearing upon the points 
to be decided, and the counsel for the respondents

(1) (1916) J. L. R. 43 Calc. 903. (2) (1886) I L. R. 13 Calc. 257.
(3) (1921) 22 0. W. N. 740.
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insisted upon them ; but in their Lordships’ view  they 
are so shadowy and uncertain that they may be  ̂
thrown oat of consideration in the present case.

The date of the fourth mortgage was the 21st 
December 1900—the fourth mortgagee being the pre­
sent appellant.

In 1903 the mortgagor partly paid off the fourth 
mortgagee by assigning to him certain mortgages 
valued at Es. 35,000 in part satisfaction of his~ 
claim.

In 1901 the first mortgagee brought a suit on the 
Original Side of the High Court of Calcutta, making 
the three subsequent mortgagees and the mortgagor 
parties and obtained the usual preliminary decree on 
the 27th August 1902, in respect of his mortgage and 
the other mortgages and a final decree on the 4th 
February 1905.

In August 1905, the two properties, which were the 
subject of the first mortgage, were sold, and sufficient 
was realised to pay off the first mortgagee and leave 
some surplus.

In February 1917, the properties subject to the 
second and third mortgages, were sold, and their 
proceeds with the balance left from the previous sale 
about equalled what was due, possibly not quite 
enough to pay them. But apparently the second and 
third mortgagees were satisfied.

The fourth mortgagee took no further steps. In 
April 1919, the mortgagor died, leaving two sons, the 
respondents, numbers 1 and 2, and on the 20th May
1919, the appellant, on the suggestiou that the mort­
gagor was dead, that his two sons and his widow 
represented him, and that he had left property outside 
the limits of the Original Jurisdiction of the H igh ‘ 
Court, and wit hi u the jurisdiction of the District Court 
at Hoogbly, made an application that satisfaction of



M s judgment iniglit be entered in respect of the sum 9̂27
-of Rs. 35,000, and that he might be at liberty to Bi^tr
execute his decree for Rs. 82,725, being the balance of Eehari
principal and interest against the widow and the two 
sons, aad that fo.r his purpose the proper papers should 
be transmitted to the District Court at Hooghly.

Upon this suggestion an administrative order 
according to the cursus curiae was made by the Regis- 
_trar and supported by a certificate of a Judge stating, 
that satisfaction had not beeu made of the full judg­
ment debt, and that no order had been made in his 
Court for-execution of the decree, and fixing the neces­
sary costs of the certificate.

Thereupon the appellant applied to the Subordinate 
Judge at Hooghly for an order for sale of the properties 
within ihe jurisdiction which were alleged to have 
trelonged to the deceased mortgagor, and notice o! this 
application was given to the respondents and the 
widow.

Their proper course, there is no doubt, was to raise 
any objection they might have in the Court of the 
Subordinate Judge. Instead, however, of so doing, 
they applied by petition to the High Court, raising 
among other points the following—that the widow 
was not liable as a representative of her deceased hus­
band, that the properties sought to be seized and sold 
were not his at his death, but had been given to the 
widow, and they raised the question of the Limitation 
Act.

Thereupon by consent the ..order for transmission 
was amended by striking out the widow and modify­
ing the claim against the respondents so as to make it 
•clear that they would be only liable in  respect of pro­
perty of the deceased which had come to their hands, 
and the Registrar’s order being so amended the res­
pondents withdrew from opposition to the order for.
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The case having thus got regularly into the
Bankc 
B b b a e i  
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4,. ‘ District Court, the respondents then renewed their

N a b a i n d a s  obiection on the Limitation Act and the Subordinate 
L d t t .  •*

Judge delivered judgment against them, being of 
opinion that the decree holder had not lost his right 
to have execution, but this judgment was reversed by 
the High Court—hence the present appeal.

Upon the first question to be decided, their 
Lordships have little doubt that the decision of the 
High Court was right. The article of the Act dealing 
with tins question is thus expressed in tabular form :—

Description of 
application.

Period of 
limitution.

Time from which period begins 
to run.

183.—To enforce a judg­
ment) decree or 
order of anj’ Court 
established by
Koyal Charter in 
the exercise of its 
ordinary original 
uivil jurisdiction, 
or an order of His 
Majesty in
Council.

Twelve When a present right to enforce
years, the judgment, decree or order

accrues to some peieon capable 
of releasing the right :

Provided that when the judgment  ̂
decree or order has been revived, 
or some part of the principal 
money secured thereby, or some 
interest on such money has been 
paid, or some acknowledgment 
of the right thereto has V)een 
given in writing signed by tlie 
person liable to pay such 
principal or interest, or his 
agent, to the person entitled 
tliereto or his agent, the twelve 
years shall be computed from 
the date uf such revivor, pay­
ment or acknowledgment or the 
latest of such revivors, pay­
ments or acknowledgments, a» 
the case may be.

' The rights of the appellant to enforce the decree 
had all to be exercised within twelve years from its 
date—that is, twelve years from the 4th February, 
1905—and he took no step till 1919.



It is idle to say that lie was waiting for previous 1927
mortgagees to take steps. After decree every party to banko
a suit is an actor and can take steps to enforce the _ Beha.ri

O h a t t e e j j .
decree. And if this is true in other cases, so especially 
is it true when it is a case of a mortgagee, the amount 
of whose debt has been ascertained and decreed.

If the other mortgagees were so slow in exercising 
their rights as to imperil his, he ought to have taiien 
action earlier.

Then it is suggested on his behalf, that he could 
not have a personal decree till all the mortgaged 
properties had been exhausted by sale. This is true, 
but it does not mean that he could first wait till just 
short -of twelve years before selling and then take 
another period just short of twelve years for a personal 
decree.

His right to a personal decree accrued (to use the 
words of the Act) along with his other rights, when 
the final decree was made. If he wished to exercise it 
in time, he must also take timely steps for those 
proceedings which were a necessary preliminary.

The second question is more difficult, and their 
Lordships have been in considerable doubt about it.
But upon the whole they think that the decision o f 
the High, Court cannot be disturbed.

The circumstances of the case are very special and 
not likely to occur again. It was decided by the H igb 
Court of Calcutta in the case of Ohutterput Singh v.
Sait Stimari Mull (1), a Fnil Bench decision of the year
1916, that an application for transmission of a decree 
from the High Court to a District Court was not by 
itself a revival of the decree within the meaning of 
the Act inasmuch as it was a mere ministerial act of 
an officer of the Court and not the judicial act of a 
Judge.

VOL. LiV.] CALCUTTA SERIES. 505

(I) (t9l6) I. L. E. 43 CaJc. 903.



■506 INDIAN LAW EEPORTS. [VOL. LIT.

1927

B a h k u

B b h ie i
C h a t t e e j i

^̂ SAIJTDAS
Du t t .

Their Lordships have considered that case, and 
they think that ifc was rightly decided. But it is said 
that ill the present case,the action of the respondents 
in applying by petition to the High. Court and, 
thereafter agreeing to the consent order, took the 
amended order of transmission out of the class of 
ministerial orders and made it a judicial order. Their 
Lordships w ill examine this contention.

Under the present and regular practice, the 
Judgment debtor has no notice o£ the application for 
the order of transmission. His first, information is 
when he gets a notice from the Court to which the case 
has been transferred and is required to show cause why 
the decree should not be executed by that Court 
against him. But as it appears from the narrative in 
the case cited, there was at one time a procedure in 
the High Court of Calcutta, a procedure not authorise" 
•ed by the Code, under which the judgment-debtor had 
notice of the application for transmission and pre­
sumably could appear and oppose it.

Possibly the practitioner in the present case had 
this idea in mind; but he was mistaken, and he went 
near to imperil his clients’ case.

It remains, however, that the order of transmission 
would be rightly made ex parte and as a ministerial act.

Treating it othtrwise, the practitioner raised all the 
defences which he could and should rai.-̂ e at the later 
•stage. Then by consent, the instrument, of transmis­
sion was rectified in certain particulars, b’irst of all 
the widow was struck ouc. The omission of her name 
did not concern the other respondents and may be 
taken as her objection and not theirs. Secondly, the 
order was amended and rightly amended to show 
that the respondents were only liable to the extent (if 
any) of the property within the di.strict which had 
come to their hands.
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This was little more than putting the order for 
transmission into the correct form, in which it ought 
to issue, leaving all objections of substance to be 
raised in the District Court,

Then it is said that the instrument professes to be 
an order, and reliance is placed on the words “ it is 
ordered that the said defendant . . .  be at liberty 
to execute the said decree ” , and it is said that these 
jwords are repeated in the amended form, as the result 
of the consent.order.

To this the answer made in the Court below seems 
sufficient. Accompanying the order of transmission 
and a necessary companion to it is the certificate of 
the Judge of the High Court, and he certified that “ no 
order had been made by this Court for execution of the 
said decree
' “ In the view of the High Court, the operation of the 

consent order was limited to the removal of certain 
preliminary objections which, strictly speaking, tlie 
lespondents should liave urged in the District Court, 
but which, having been urged in the High Court, 
became an obstacle to be removed, and which the 
decree-holder was glad to have removed, but which 
could only be removed from the file of the Court by a 
consent order.

Their Lordships are unable to dissent from this 
view, and their Lordships will therefore humbly 
advise His Majesty that this appeal should be dismiss­
ed with costs.

Solicitors for appellants : W. W . Box ^ Co.
Solicitors for respondents Nos. 1 & 2 : Watkins 
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