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S'lmmons C ase— P articu lars o f  offence not 'jtatedio the A ccused— A ccused not 
aslced i f  he had any cause to shmo— Omission an illega lity  vitiating  
ihe tria l— Criminal P rocedure Code {A c t  V  o f  1898) sections 3 4 3  
atid 53 7 1

The statement of the particulars to the accused, and qnestiouing lum 
if he has any cause to sbaw, under suction 242 of the Griunaa! Procedure 
Code, is a material and inseparable pnrfc of the procedure in the trial of 
^ summons case, and tjon-conipliance therewith is an ilb'gality as to the 
mode of trial wiiioh vitiates the conviction.

Siibrahmania Ayyar v. King Emperor (1) followed,.

Tlie petitioners were tried before R. Gangali, a 
Pirst Class Depaty Magistrate at Bari sal, and 
convicted and sentenced, under sections 143 and 426 
of tlie Penal Code, to a fine of Rs. 100. The prosecu­
tion story was that, on the night of 30th Pous 133'i, a 
body of 30 or 40 men, armed with da os and lathis, 
came upon the informant’s land, and demolished his 
south and east bhita ghars. Information was given 
to the police against the petitioners under sections 
144, 147 and 148 of the Penal Code..

On the 6th January 1926, the Magistrate summoned 
the petitioners under sections 143 and 426 of the

® Criminal Revision No, 763 of 1928, against the order of Eajendia 
Lai Sadhu, First Additional Seasiuaa Judge of Barisal, d;ited Jnly i9 ,
1926,

(1) (19)1) I. L  R. 25 Mad. 61.
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Penal Code. The trial commenced before him, on the  
16th, with the examination of the prosecution witnesses.. 
The particulars of the olfeuce were not stated to the 
•accused, on their appearance, nor were they asked if  
they had any cause to show, as required by section 
212 of the Criminal Procedure Code. No charge was 
iiamed against them. They were ultimately con­
victed and sentenced as stated above. On appeal 
the First Additional Sessions Judge of Barisal held 
that the case was tried under Chapter X X , but that 
the accused were not prejadiced by non-compliance' 
with section 242 of the Code. The petitioners there­
upon moved the High Court and obtained the present 
Rule.

Mr. S, K . Sen and Babii Snresh Chanih a Taliiqdat\ 
for the petitioners.

Mr. N. Sen and Babu Asita Ranjmi Ghose, for the- 
opposite party.

Cuming J. The Rale which was granted by m y  
learned brothers Rankin and Maker]i JJ. was argued 
before us on four grounds; {i) that the provisions of 
section 242 were not complied with : (ii) that no-
charge was drawn up and so accnsed was prejudiced 
in liis defence as the case was treated as a warrant, 
case : (Hi) The provisions of section 360 were not com­
plied w.th : and (iv) an order under section 522 was 
passed without notice to accused.

I propose to deal first of all with the first groand.
The first point to be decided is what was the 

])rocedare followed by the Magistrate. Did he treat 
the case as a sammons case or a warrant case ? This, 
is not easy to determine, Admittedly the Magistrate* 
did not apply the provisions of section 242, and so iii 
may be argued he treated the case as a warrant case..
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Biifc he also drew up no formal charge, from which 
ic niigbt be inferred that; he dealt with the case as a 

-summons cawe.
An ex uni nation of the record, however, would 

show that the two sections under which summons was 
Issued against the accused are summons cases, and 
from this T think we must hold that the case was 
treated as a summons case.

That being so, the provisions applicable to a 
sumnioris case would apply. These will be found in  
Chapter X X  oE the Code of Criminal Procedure^ 
Section 2i2, which is one o£ the sections contained in  
the Chapter, provides that “ when the accused appear?  ̂
“ or la brought bsEore the Magistrate, the particulars of 
“ the offence of which he is accused shall be stated to 
“ him and he shall be asked if he h is any cn tir̂ e to show 

why he should not be convicted; but it shall not be 
necessary to frame a formal charge Admittedly this 
was not done, and the first question to be determined 

is whether this omission is an illegality or merely an. 
irregularity curable by section 537.

In the well-known case o£ Su,bmhina)iia Aijyar 
V. King Emperor (1) the Privy Council held that 
the disobedience to an express provision as to a 
mode of trial cannot be regarded as a mere irregu­
larity. Such a disregard is obviously then an 
illegality.

The question then to be decided is whether the- 
omission to state to the accused the particalars of the 
offence with which he is charged is ^n omission to 
comply with an express provision of the Code as to- 
the mode of trial. It seems to me that it is. That 
being so, the whole trial is vitiated. The finding and 
sentence must, therefore, be set aside, and tha accused 

persons be ordered to be retried.
(1) (l9u l)I. L. R. 25 Mad. 61,
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The order imdeu section 522 of tbe Criminal 
Procedure Code inasfc also bs set aside. Tiie fiae, if 
paid, will be refunded.

GtREGOEY J. I agree that tlie omission to comply 
with the provisions of section 242 is more than a mere 
irregularity in procedure.

The first step in a sammons case is to take the 
plea of the accused which has to be carefully recorded. 
The Magistrate then decides whether he will proceed 
nnder section 243 or section 244. Section 24S 
empowers the Magistrate to convict on an admission, 
while section 244 provides that if the offence is not 
admitted, the evidence for the prosecution shall be 
taken. It is apparent then, that as the plea of the 
accused cannot be taken unless (under the provisions 
of section 242) the particulars of the offence are first 
stated to him and he is asked why he should not Jie, 
convicted, the procedure under that section, which is 
laid down in express terms, is a material and insepar­
able part of the procedure in the trial ol: a summon s 
case. I agree that this Rule must be made absolute.

E. H. M Buie absolute.


