
PRi¥Y COUNCIL.

S38 INDIAii LAW REPORTS. [.VOL. LIV.

P.C TIMED MA'L, SINCE DECEASED, AND OTHERS
(P l a i n t i f f s )

Oct. 19.

O H AND M AL (Defe n d a n t).

[ON APPEAL FROM THE COURT OF THE CHIEF 
COMMISSIONER, AJMER-MBRWARA.]

Revision—Jurisdiction—Failure to join party—Material irregularity in
exercise of jurisdiction— Civil Procedure Code (Act V oflGOS), s. 116.

Tlie appellants sued in Ajmer to recover from the respondent possessiuu 
of laud. They all,aged that the laud was included iu a certaiu mortgage 
and consequently that then- predecessor in title acquired it as purchaser at 
a sale under a mortgage decree. The murfcgagur was not made a partj  ̂
though it appeared that unless the l a n d  parsed under the sale it belonged" 
to her. The Subordinate Judge found that the land was included in the 
mortgage aud decreed ths suit ; his decision was a ffir i iQ e d  by the District 
Judge, In .revision proceedings, governed by s. 115 of the Code of Uivii 
Procedure, 1908, the Chief Comniissionor found that the description in 
the mortgage did not iuclnde the land iu suit ; ha accordingly dismissed 
the suit.

Hdd, tliat the Ohief Couimissioner had power under b. 115 to entertain 
the proceedings iu revision, since to decide the suit in the absence of the 
mortgagor was to “ exercise Jurisdiction with material irregularity,”  tba* 
as tlie proceedings lay, the Chief Commissioner had power to make such 
order as ho thought fit ; and that, as their Lordships agreed witii the view 
he took, his order should be affirmed.

Appeal (No. 105 of 1925) by special leave from a 
decree of the Court of the Chief Commissioner of 
Ajmer-Merwara (September 17th, 1919) reversing a 
decree of the District Jadge, which affirmed a decree 
of the Subordinate Judge.

 ̂Present \ V iscou n t L ord  D a b lin g  an d  C h ie f  Jxtstioet
A nglin .



The appeal arose oat of a suit brought in Ajmer by 1926 
the appellants to recover possession from the respon- uhedTul 
dent of land there situate. . v.

The facts and the effect of the decisions in India 
appear from the judgment of the Judicial Committee.

The only question of law upon the appeal was 
whether the Court of the Chief Commissioner had 
jurisdiction in revision proceedings. By the Ajmer 
Regulations that Court has the powers of revision 
1>ivea to a High Court by s. 115 of the Code of Civil 
Procedure, 1908.

June 26, 27, 28. Sir George Loivjides, K . 0., and 
E. B. Baikes, for the appellants. The Chief Commis
sioner had no power under s. 135 of the Code to 
entertain revision proceedings The lower Courts had 
neither exercised a jurisdiction not vested in them, nor 
acted in the exercise of their jurisdiction illegally or 
with material irregularity. The question was purely 
one of parcels and not within s. 115. Reference was 
made to Am ir Hasan Khan v. Sheo Bakhsh Si/ufhil), 
Muhammad Yusuf Khan v. AhtUU Rahman Khan 
(2), Malkarjim  v. Narhari (3), Shew Frosad 8im g- 
shidhur v. Bam Ghunder Haribux (4),. Qhha^ju Ram 
V .  Neki (5). On the true construction of the mortgage 
4he land in suit was included therein.

DeGruyther, K . C., and Hyam, for the respondent.
The District Court acted with material irregularity 
in not stating at the request of the present respondent 
a case for the opinion of tlie High Court, which they 
should Iiave done under the Ajmer Regulations.
Farther, the proceedings were not regular in that the

a )  (1884) I. L. R. 11 Calc, G ; (3) (190!)) I. L. K. 25 Bora, S37 ;
L. B. 11 I. A. 237. L. R, 27 I. A. 216,

(2) (1889) I. L. R. 16 Calo. 749 ; (4) (1903) I. L. B. 41 Gale. 323. 
h. K. 16 I. A. 104. (5) (1922) I. L. A. 3 Lab. 127 ;

L. li. 49 I. A, 144.
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mortgagor was not made a defendant; the case could 
UmeiTmal not be dealt -witli satisfactorily in her absence.

Reference -was made to BirJ M ohim  v. R ai Uma NatJi 
(1), and Boss Alston v, Pitamhar Das (2).

Sir George Loivndes, K . 0., replied.

The Judgment of their Lordships was delivered by 
Oot. 19. V is co u K T  H a l d a n e .  This is an appeal from a

decree of the Chief Commissioner, Ajmer-Merwara, in 
his revisional jurisdiction, which reversed a decree a% 
the Court of the District Judge. The latter had con
firmed a decree of the Subordinate Judge at Ajmer 
dismissing a suit instituted in his Court by the appel
lants. The subject matter of the suit was iSi bighas of 
land, which, it is agreed, belonged originally to one 
Haji Mohammed Khan, and at his death had devolved 
on his daughter, one Musammat Fatima Begum, along 
with a bungalow called in the suit bungalow No. 5. 
The proceedings were for a declaration of title and fof  
possession >

On 7th July, 1893, Musammat Fatima t.nd her 
husband hud executed a mortgage charging some of 
the properties belonging to them for a debt due to the 
predecessors in title of the appellants. The properties 
mortgaged to them were enumerated in the mortgage 
deed. Among them was what was described as 
follow s:—

■‘ One biiiioulow Ko. fj, witli outhouses, and the land of the coinpound 
“  cyriuected with tlie bungalow, situate in Qasba Dargali Khaja Saliib, A|mer, 
‘‘ which haa fallen to the shave of Musammat Fatima Begum, alias Badshah 

by partition—
“ East—Land o£ Isar and Nihal Mali,
“ West—Road compound of the bungalow of Rev, Gray,
“ South—Land of Isar aud Nihal Mali,
“ North—Land and Baori of Fatima Begum, alias .Badshah Begum. ”
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(1) (1892) r. L. li. 20 Calo. 8 ; (2) (1906) L L. d. 25 All. 509^
L. B. 19 L A. 154. 523.



On 27th March, 1903, the predecessors in title of the 1926 
appellants instituted a yuit on the mortgage, and a umed Mal 
'decree was made in the usaal form. There was a »■
s L ib s e q u e n t  application for execution of the decree by  
sale, and at the Go art auction sale the decree holders 
purchased two of tlie properties’ mortgaged, including 
what was misdescribed as to its number but was really 
bungalow No. 5, with the outoffices and comx3ound 
belonging to it. The purchasers were put in 

■'possession.
Bungalow No. o is shown on the map of the 

neighbourhood, which was admitted in these proceed
ings, as plot No. 1594. There are five other parcels, 
numbered on this map 1.592, 1599, 1588, 1600 and 1601, 
measuring in all over 15 bighas. These belonged to 
Musammat Fatima, as well as other plots to which she 
was entitled jointly, and her interest in which was 
not included in the mortgage.

In 1907 the appellants instituted a suit for pre-emp
tion of these five x^arcels, but questions having arisen 
as to the title of a third party this suit was with
drawn, with leave to institute a fresh suit.

The present suit was commenced on 27th Novem
ber, 1910, in the Court of the Subordinate Judge of 
Ajmer, by tlie appellants against the respondent, who 
claimed to be a purchaser from the third party, and 
against his tenant. Among the issues raised was, 
whether the suit was defective because of non-joinder 
of parties. On 24th Novemb<ir, 1915, the Subordinate 
Judge, after trying the suit, made a decree in favour 
of the appellants’ claim to the five parcels. He 
examined the arbitrator’s award, under which Musam
mat Eatima’s share in her father’s estate was ascer
tained and canae to the conclusion that the land in 
dispute was not described in the award merely because 
it has been treated as attached to bungalow No. 5. He
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1926 held accordingly that it must be taken to have been
U jie d  M a l  incliiclad in the general description of the property

C h  M a l  doubt is raised that the disputed laud"
was awarded to Musaramat Fatima, but the question 
whether that land was included by her in the mort
gage she made is quite a separate one. The District
Judge of Ajmer, before whom the case was brought
by the respondent on appeal, took the same view as the 
Subordinate Judge. He construed the parcels in the 
mortgage deed as including the bighas in controversy.

An attempt was made by the respondent to obtain 
a submission of the questions raised to the High Court 
of Judicature for the North-Western Provinces. 
This application was ruled out by the District Judge. 
Finally an application for revision, under the joint 
operation of section llo  of the Civil Procedure Code 
and the Ajmer Oourt.s Regulations of 1877, was made to 
the Chief Commissioner of Ajmer. The effect 
tion 115 is that the High Court, or in the case of Ajmer 
under the Ajmer Regulations, the Court of the Chief 
Commissioner, may call for the record of any case 
which has been decided by any Court subordinate to 
it and in which no appeal lies ; and if it appears (a) to 
have exercised a jurisdiction not vested in it by law ; 
or (b) to have failed to exercise a jurisdiction so ■vest
ed ; or (c) to have acted in the exercise of its jurisdic
tion illegally or with material irregularity, it may 
make such order in the case as it thinks fit. In the 
X r̂esent case it is common ground that, so far as any 
simple question of fact was concerned, the jurisdiction 
of the Chief Commissioner to entertain an appeal was 
held to be excluded. For so far as the question of 
wbafc the parcels in the mortgage deed included, the 
two lower Courts were in agreement, so that to this 
extent no appeal would lie. The Chief Commissioner," 
however, looking at the boundaries on the map and
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comparing them witli the description in the mortgage, 1926 
was of opinion that it was impossible, as matter of 
law, to reconcile these. This suit was one for posses- 
sion, in which the plaintiff had to recover by the 
establishment of his own title, and not' by showing 
flaws in that of those in possession. As the result, 
the Chief Commissioner, in the exercise of his power 
under section 115, dismissed the appellants’ suit 
reversing the decrees of the Courts below.

Although the point was not very distinctly dealt 
with, their Lordships think that there was jurisdic
tion in tbe Chief Commissioner to entertain the 
proceedings for revision. So far as they are at liberty 
to deal with the point as to descriptions and parcels, 
they have arrived at the same conclusion as the Chief 
Commissioner, who has sufficiently expressed the 
reasons which have influenced them in coming to that 
conclusion. But the real question is whether there 
was jurisdiction to get so far and review what, in 
certain a.spects at all events, was a decision on a 
question of fact. Their Lordships are of opinion that 
section 11.5 of the Civil Procedure Code conferred such 
Jurisdiction under the circumstances of this case.
They think that the respondent was entitled to apply 
for a review on the ground that the lower Courts 
acted in the exercise of their Jurisdiction with 
material irregularity • within the meaning of section 
115 (c) of the Code of Civil Procedure. The suit was 
one in which the plaintiffs claimed the bighas in dis
pute under a mortgage from Musumraat Fatima.
They asked for a declaration of title and for possession, 
and justice* required that they should have made 
Fatima, a defendant. The main question was whether 
she had included the bighas in the mortgage deed. In 
their Lordships’ view, it is far from clear that under 
the terms of the deed she did. There are suits of a
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19̂ *' class in which a decree of this kind might possibly be
Um7d~ ial niade in the absence of the moi-tgagor for what it is

V. worth. Blit, their Lordships are of opinion that the-
C h a n d  M a l .  s u c l i  a chiss. The very question

is wliether Fatima ever conveyed tlie bighas to the 
alleged mortgagees, and it w’’as a material irregularity 
to decide it in the absence of Fatima herself. Under 
the circumstances, the Chief Commissioner had the 
power to make such order in the case as he thoaght 
fit. On consideration of the mortgage deed and the 
evidence, he has held that the appellants, on whom as 
plaintiffs ia ejectment the barden of proof lay, have 
failed to make out their title. Their Lordships agree 
with him in thinking that the suit ought to be 
dismissed. Tiiey agree, also, with his direction as to 
costs, ban they think that the respondent is entitled 
to have the coses of tliis appeal. Accordingly, they 
will humbly advise His Majesty that this appeal 
should be dismissed with costs.

Solicitors for the appellants: Eanken Ford ^
Chester.

Solicitors for the respondent: Barrow^ Rogers 
t5" NevilL

A. M. T.
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