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APPEAL FROM ORIGINAL Ci¥IL=

Before Rankin 0. J. and Mukerji J.

OFFICIAL ASSIGNEE OF CALCUTTA
V.

K  AMR AT AN DAS BAG-REE a n d  O t h e r s .*

Insolvency—Secured creditor—Sale hy Official Assignee uf chargedpropeitij 
— Cominissio7t— Calcutta Insolvency Rules {1910), r. 178—Costi.

D, an insolvent, prior to his insolvency, hypothecated certain aspeta 
for sums greatly in excess of their value. The creditors thns Kecured 
filed suits on the hyphothecaHoa deeds. Subsequently tlie Official Assiguee 
Sold the charged assets, with Lhe consent of one of such creditors, and 
charged commission on the sale-proceeds. In an application by the other 
secured creditor for refund of the commission.

•Held̂  that the Official Assignee was not entitled to charge such 
commission.

A p p e a l  from an order of C.'C. G-hose J,
One Dwljendra Nafch Sen executed two deeds of 

hypotliecafcioQ, dated the 15th February 1924 and the 
14th January 1925, in favour of the firm of Nandaram 
Das Mathura Das charging his stock-in-trade, book 
debts and certain otlier assets. On the 25th March
1925 he also executed another deed of hypothecation 
of the same goods in favour of Ramratan Das Bagree 
the respondents. Then on 9th June 1925 the said 
Dwijendra Nath Sen was adjudicated insolvent. Prior 
to that, on the 6th of June '1925 Ramratan Das 
instituted a suit for the purpose of enforcing his 
charge. At that date Ramratan Das had no know
ledge of the defendant’s insolvency and the 22nd 
JTjine 1925 obtained an order that the Official Assignee
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19-26 be broTiglit on record. Subsequently on the 1st of
Oi^AL December 1925 a decree was made in favour of Ram-

A s s i u n e e  o f  r a t a i i  Das Bagree for two sums of Rs. 2,500_>itd”
C a l c o t i '-v Thereafter a qnestion was raised as to

R a m -  priority between Ramratan Das Bagree and Nanda-
ram Das Mathura Das and ultimately it was settled 
between them that whatever monies would be raised 
by sale of the stock-in-trade would be divided 
between them in propoi’tion of 1 to 2, Ramratan Das 
getting tlie one-third share. The stock-in-trade was 
thereafter sold by the Official Assignee, with the 
consent of Namiaram Das Mathura Das only, for a sum 
of Rs. 3,702-7-3, and the Official Assignee deducted a 
sum of Rs. 185-1-11 as his commission on the same 
which was disputed by Ramratan Das Bagree. There
after Ramratan Das Bagree took out summons against 
the Official Assigoee for refund of the said commission. 
The application was allowed by Mr. Justice 0 C. 
Ghose and the following Judgment was passed.

0. 0. G h o s e  J. T l ;e  question raised on thia summons is whether the 
Official Aasignes of Calcutta as assignee of the estate and cffiocts of one 
Uwijendra Nath Sen is entitled to retain a sum of Rs. 185-1-11 as and b y  

way of commission in the circumstances stated below.
It appears that the said Dwijendra Nath Sen executed throe deeds of 

hypothecation, one dated the 21st Marcli 1925 in favour of Uamratan 
Das Bagree and two others dated the I5th February 1924 and ’ 4th January 
1925 in favour of Nandarain Mathura Das, The property mentioned in 
tlie deeds of hypothecation consisted of goods which were the stock-in. 
trade in the bnsiness carried on by Dwijendra Nath Sen. It appears that 
Ramratan Das Bagrao instituted a suit in this Court on the 6th June 1925 
being suit No. 1660 of 1925, against the said Dwijendra Nath Sen for the 
purpose of enforcing the d êd of hypotbecatioa executed by him in favour 
of the plaintiff.

It is said that at the time of the institiitiou of the suit, it was not 
known that Dwijendra Nath Sen had been adjudicated an insolvent and on 
application was therefore made to this Court on the 22nd June 1925 for an 
orler that the Official Assigi.ee be brought on the record. By an order 
made by thisCouit dated the 22nd June 1925 the appHcatiun was granted
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and the Official Assignee was brought on the record. Thereafter it appears 
.that the Official A<8ignee wrote on the 12th November 1925 to Messrs* 
Dutt & Sen the solicitors for the plaintiff Ramratan Das Bagri s-tatiag tiiat 

'iu''Bsrauch as the insolvent] had admitted in iiis Scludale that the 
plaintiff Hararatan Dag Bagri was a secured creditor for two sams, namely, 
Ks. 2,500 and Rs. 1,200 being the amounts claimed in the said suit and that 
an the events wliich had happened he would not coutci t̂ the suit. The suit 
ultimately came on before my learned brother Mr. Ja.-stice Buckland on th>' 
1st December 1925 when his attention bein'* drawn to Ir.e letter of the 12th 
November 1925, he made a decree in favour of th3 plaiutifE Ilamrntan Da  ̂
Bagree. It appears that thereafter a qnestiou of priority’ was raised 
l)et\ve3n Ramratan Das Bag'ree ani Nandtiriun Mathura D-ifs and uUiiuataiy it 
was agreed betvveeu them that whatever mmeys were realised by sale of 
the stock-in-trade of the said Divijenlra Nath San would be divided 
batween the plaintitE Bainratan Das Bayree and the said Nandaratn Mathura 
Das in the proportion of 1 to 2, i.e., the plaintiff Ramratan Das Bagree 
would get a one-third share of the sale-proceedi of stook-in-ti'ade and the 
■said Nandaram Mathura Dag waull get a two-thirds share of the sale- 
proceeds. It appear.:; that thereafter an arrang’eraent vvâ  arrived at by 
which the Official Assignee was to sell the stock-iu-traJe through Messrs. 

.Mackenzie Lyall & Co. The goods were accordingly sold and a sum of 
Bs.' 3,702-7-3 wâ a realised by the sale of the goods. The 09icial Assignee 
iias furnished an account in which he says that the net balance available 
for distribution among the plaintiff Ramratan Das Bagree and the said 
Nandaram Mathura Das is a sum of Rs. 3,226 13-10. This sum has been 
arrived at by deducting a sum of Rs. 185-1-11 on account of the Official 
Assignee’s commission and this last mentioned sura is the subject of 
exception on this summons.

The Official Assignee has appeared by counsel and he haa argued that 
under section 81 of the Presidency Towns Insolvency Act and Rule 178 of 
the Rules made tliereuuder the Official Assignee is entitled to charge the 
commission referred to above. Oa the oiher hand it iias been argued on 
behalf of the plaintiff Ramratan Das Bagree that under the Presidency 
Towns Insolvency .4ct and the Rules made thereunder the Official Assignee 
is not entitled to deduct any commission what'joever on the facts of this 
ca'̂ e.

It appears to me that in this ciwe the parties concerned, namely’ , the 
two hypothecatee3 did not avail themselves o f the provisions of the Second 
Schedule of the Insolvency Act for the purpose of realising their security 
and that therefore they not having availed themselves of the machinery 

-provided by the Insolvency Act cannot be charged with commission in the 
manner pri>po.̂ ed by the OfHcial Assignee. The present pUiintifE proceeded
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to institute a suit aud has recovered a decree on liis deed of hypothecalion. 
The sale by Messrs. Mackenzie Lyali & Co. was a sale by arrangement 
between the parties and at the time when the stde was so held the only 
property which had vested and wiiicb remained vested in the OffroT  ̂
Assignee under the terms of section 17 of the Insolvency Act was the 
equity o£ rede nption which the insolvent had after the deed or hypotheca- 
tinn had been executed by him. In these circumstances I do not see how 
the Official Assignee can contend that under rule 178 (?;) he is entitled to 
charge a eonmiission. It is said that the explanation to that rule is 
merely a guide for the purpose of construing rule 178 (&). I agree ; and 
cn the construction of rule 178 ih) there cannot be the slightest doubt itv 
my opinion that the Official Assignee is n it entitled to claim tiie commis
sion referred to above.

The result therefore is that there will be an order in terms of tiie 
summons and the Otficial Assignee must pay tlie costs o f this applicatuMi 
personally.

On tbat the Official As^ îgiiee appealed.

Mi\ N, N. Sircar aod Mr. B, K. Ghosh, for the 
appellant.

Mr. A. K. Hay, for the re-^poiidenfc.

R a n k i n  0. J. The question in this case is 
whether ti3e Olficial Assignee is entitled as against the 
firm of Ramratan Bagree to retain by way of 
commission to him under the Insoivenc}’- Hales of 
this Court a sum which appears to amount to some 
B2 Rupees.

The insolvent, one Dwijendra Nath Sen, was 
adjudicated on the 9th of June 1925. Prior to the 
insolvency, namely, on the 15th of February 1924 and 
the 14th of January 1925 he had executed certain 
deeds of liypothecation over his stock-in-trade, book- 
debts and certain other assets in favour of a firm 
which I shall refer to as Mathura Das. He had also 
on the 25th of March 1925 executed a deed of 
hypothecation over the same assets in favour of the 
present respondents—the firm of Ramratan Das 
Eagree. It appears that the Official Assignee took



possession of tlie assets afc a time when he had no
notice of the respondent’s claim to a security there ofkwal
Ovc-r-J)at that, immediately thereafter the respondent A s s ig n e e  o f -CAICn̂ lTAfirm objected to the Official Assignee proceeding to 
sell the stock-in-trade and other assets comprised

l iA T A S  D a s -
i n  the alleged secnrity. The Official Assignee had B a q s .e e . 

become responsible for rent of the premises in which. 
these goods ware and he was nofc at the moment in a 
position to deal fiaally with the claim of eifcher of 
^he two firms whom I have named to be secured 
creditors. He obtained consent of the firm of 
Mathura Das to his proceeding with the sale but the 
respondent firm stoutly objected and maintained that 
they would take steps to prevent the Official Assignee 
from selling these assets at his own hand. ’ In fact, 
the respoadenb firm on the 16th of Jane, very shortly 
after the adjudication, commenced a suit on the 
Original Side for enforcement of their security.
They originally brought the suit against the insol
vent, blit on the 22nd of June the Official Assignee 
was added as a party ; and apparently at or about that 
time the Official Assignee made an arrangement with 
the respondent firm. The arrangement was in sub
stance this that it was in the interest of all the parties- 
that the goods should be sold at once and that the 
respondent firm would waive their objection to the 
Official Assignee proceeding with his sale provided' 
that the sale proceeds would be retained by the 
Official Assignee pending the decision of the questions- 
of lien and priority which were arising from the 
claims of these two firms to be secured creditors.
The sale was held on the 23rd o£ Jiine and it appears 
that the result of it wa  ̂ that the gross proceeds were 
Rs. 3,702 and that a sum of Rs. 256 and another of 

HEfer34 were costs and charges of the actual sal ,̂ and 
the question with reference to the Official Assignee’^
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V.

1926 coiiiiiLissioii is a question in all of Es. 185-1-11 pies.
OiTbHoiAL S') far as the firm of Mathura Das is concerned, no 

objection is raised to the Official Assignee retaimja^ 
two-thirds of that sum which otherwise would come 
to that firm. The real question in dispute is as

..'SATA'i D a s

B a g k e e . regards one-third of that sum, i.e., a sum of some 62 
Rupees.

What happened was that the respondent firm 
proceeded with their suit, and in November 1925 the 
Official Assig’iiea admitted the claim of the respondent 
ifirin ill respect of two sums amounting altogeilier to 
Es. 3,700 and oti the Lst oE December 1925 a decree 
was obtained by the respondent firm iu the presence 
'Of the Official Assigueedeclaring that that sum formed 
.a charge upon the goods—the stock-in-trade and the 
outstandings of the insolvent. I would pause here to 
observe that that decree is in one respect extremely 
■erroneous and absurd. Whether it is a slip o n j ^  
part of the learned Judge or on the part of some one 
in the drawing up of the decree I do not know, but 
the decree actually says that “ the Official Assignee 
•“ do out of the estate and effects of the insolvent 

defendant pay to the plaintiffs the sum of Rupees 
■"‘ three thousand and seven hundred with interest 
■"‘ thereon” . Anything more improper than that a 
person with a security which he is proposing to 
realiz3 should get a judgment of that sort against the 
Official Assignee it would be difficult to imagine. His 
i'ight of coarse was to have his charge declared and 
enforced and to have it declared that he was at liberty 
to prove for a dividend out of the general assets on 
the ordinary terms, namely, to prove for the balance 
after realising his security or to value his security and 
itake a dividend on the balance. The judgment in: 
this raspBcb is ou3 which I should have thought tlx«i- 
■Official Avssignee or some one on his behalf would
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never have allowed to pass witlioub objectioti. That, 1926
however, does not affect the present case. o f f i c i a l

'There was another suit commenced bv the firm Assignee; or
* G a l c u t t aof Mathura Das to wbicli apparently the respondent 'v.

firm were parties and iti that suit which appears to
ra x A N  D a s

have been for eii forcemeat of the plain tiff’s security B a g e e e .

the parties in the end arrived at a settlement. The xu n ’ k i n G  J  

Official Assignee, to put the matter shortly, was 
satisfied that both these firms were secured creditors 
and that there was nothing left out of the sale 
proceeds to come to the general estate of the insolvent 
and it was arranged that the proceeds should be 
divided between these two rival claimants who ŵ ere 
secured creditors in the ratio of 2 to 1. I do not know 
that the amount of the debt of the firm of Mathura 
Das appears from the paper book but I do not under
stand it to be disputed that their claim was larger 
t1ian the claim of the respondent firm. This no doubt 
explains why the ratio should be 2 to 1. Be that as 
it may, the sale proceeds after deducting the costs of 
the sale were insufficient to x>ay in full even the claim 
of the respondent firm and it is now abundantly clear 
that in the subject matter of the various deeds of 
hypothecation the Official Assignee on behalf of the 
general creditors had no baneficial interest.

The question which now arises is not whether by 
virtue of Insolvency Hiile No. 178 the Official Assignee 
is entitled to say that he must oat of the general 
assets and at the expense of unsecured creditors 
receive a commission of 5 per cent, upon the total 
amount fetched by the goods on tlieir «ale but whether 
he is entitled as against these secared creditors—the 
respondent firm—to claim to deduct a portion of that 
5 per cent, out of their actual security itsilf. Some 
®fficulty has arisen in considering this matter from 
the fact that the actaal deeds of hypothecation are
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1926 not- before the Court. I will dispose of this case on.
OF^\L basis that it may well be that the nature of the

Assignee o f  security given to the firms of Mathura Das andOalguxt ̂■ ratan Das Bagi-ee was a mere charge, i.e. to say, that
Eaji- it wa? not in substance equivalent to an absolute

GATASt D,\S j3 , , . -n  , ,
Bagree. assignment or complete transier or what in liingUsh

„ ", T law would be called the legal estate. The principle
R a n k in  C . J . o  x  ^

which governs the question whether a property goes to 
the Official Assignee at all in cases of this class is as 
follows ; I am quoting from a statement of the law 
which appears in a note to section 38 of the English 
Bankruptcy Act in the well-known book Williams^
“ Bankruptcy Practice “ Secondly, there is a class 
“ of trusts where, although the bankrupt did not 
“ acquire the absolute legal ownership for the purpose 
“ of an express trust yet, he, though retaining the 
“ legal property, has divested himself of the whole 

or imrfe of his beneficial interest. In this class 
“ trusts, if the bankrupt has parted with the whole 
“ of his beneficial interest (as where a bankrupt has 
“ sold a debt or mortgaged it to secure a debt of an 
“ amount greater at the time of the bankrux>tcy than 
“ the debt mortgaged) and become a bare trustee, the 
“ legal interest of the bankrupt will not pass to the 
“ trustee in bankruptcy, but remain in the bankrupt;
“ but if any beneficial interest remains in the bank- 
“ rupt, whether the extent of such beneficial interest 
“ be ascertained or not, the legal interest will pass to 
“ the trustee in bankruptcy, subject, of course, to the 

performance of the trust 
In my judgment it matters nothing in this case 

whether the nature of the security was a mere charge 
or was someching more. So long as it is established 
that the insolvent has no beneficial interest in the 
property I do not think that the property itself is in ’ 
any way to be regarded as a part of the general estate.
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There is no difficulty in equity ia regarding a person 1928
who is in possession of property which is subject to OFFimi

charge which he hinivSelf has created as being in the ofL*AL*'*’UTT 4position of a trustee. Kow in these circumstances it 
has to be lemembered that it is a fundamental prin- 
■ciple of Insolvency Law that as regards his security a B a g r e k

secured creditor canuot be forced into the Insol vencv n ,
li-ANKI.V ly, «/,.

Oolirt at alL He can stand outside the iLisoiveiicy 
Court and proceed, as these creditors were proceeding, 
to enforce his rights outside the Insolvency Court 
altogether. That being the position, it is a matter for 
very careful consideration whether a rule made b̂ " this 
Court under its jurisdiction to make Insolvency rules 
could validly be made so .as to appropriate a paj't oC 
the property of a mere third party and it is neces
sary to scrutinize very carefully the terms of any 
rule which is said to have that effect. It is quite 
eiear in this case that the firm of Ramratan Das 
Bagree were doing their best to keep intact and 
unprejudiced all their rights under their deed of 
hypothecation. Rule 178 says that “ the Official 

Assignee shall be entitled to retain as a remuneration 
for the duties to be performed by him, inter alia, 
a commission of 5 per cent, on the principal amount 

■“ or value of the assets collected by him in each estate” .
So far as the present question is concerned, it is 
reasonably clear that these are the words which must 
govern this case. There is in that rale au^explanation 
which has no direct bearing on this case but which 
m ar, perhap>s, require to be considered in so fur as it 
may be thought to throw some light upon the expres
sion in the rule itself “ the principal amount or value 
‘ of the assets collected by him in each estate” . That 
explanation, as it now stands, is in these terms; “ For 
"‘Hhe purpose of this rule the amount to be paid in 
“ pursuance of a composition or scheme of arrangement
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R a n k in  G. J.

1926 “ und also iiiiy amount reaiized under the Secoad
OifioTal “ Schedule to the Act shall be deemed to bs assets

Assignee of “ colLected by the Official Assignee In ititerpretm^ 
C a l c u t t a   ̂ ,  t  - n  , ,  , • ' ' ' ^ 7y. that explaaation I will assume that an amount

, realized under the Second Schedule to the Act is to be
RATAN D a s  ,

B a g k e e .  deemed to be an asset collecfced by the Onicial
Assignee not only for the xjurpose that the Otlicial 
Assignee’s commission is to be computed at the 
expense oC the general creditors ux)on the total sum 
but that it is to be deducted from that pai't of the^ 
amount realized whicli has to go to the secured credi-. 
tors. I will assume that buc I am very far from decid
ing it. Even so, howevei', it has to be remembered 
that under Rule 18 of the Second Schedule to the Presi
dency Towns Insolvency Act no mortgagee can be 
compelled to have his security realized under that 
schedule in any case. Steps can only be taken either 
by the m.ortgagee or with liis consent and it may 
therefore, be totally unreasonable in these circum
stances to impose a condition that the commission has 
to be paid even at the expense of the security that is 
realized. It is another matter altogether to say 
because of those words in the amended explanation 
that in a case where certain assets are charged for a 
sum that greatly exceeds their value tlie total amount 
realized by those assets on sale is to be regarded as 
assets collected by the Official Assignee in the estate 
for the purpose of levying upon a secured creditor a 
part of the commission. The word “ assets ” in the 
Calcutta Insolvency Rules may be foaild also in Rule 60 
where the rule says that “ the assets in every matter 
“ remaining after payment of the actual expenses 
‘‘ incurred in realizing any of the assets of the insol- 
“ vent shall, subject to any order of the Court, be liable 
“ to the following payments which shall be nmleia-^ 

the following order of priority and second in the
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list of the payments is this; “ Any fees payable to or 1926 
“ costs, charges or expenses iticiirrecl or authorized by o ĵficul 

" ‘"“the Official Assignee Looking at the î rule as a Assignee of 
whole it seems to me that the purpose of Bankruptcy «
Rule No. 178 is to say that the remuneration of the
^  _  , , ,  . .  1 B A T A N  D A 9 -Official Assignee is to be computed on the amount Baqbee. 
that he collects for the estate. This js  yer "̂ diffeient 
from the rale that obtained under the previous Insol
vency Act—the Imperial Statute—where it had to be 

''computed on the amount available as dividend which 
of course is a very different thing because the expense 
of administration has to come out of the general estate 
before there is any dividend.

In the present case I feel reasonably clear that the 
intention of the arrangement between the firm of 
Ramratan Das Bagree and the Official Assignee was 
that that firm would raise no objection to the Official 
Assignee selling as he wanted to sell but that they 
were not by that arrangement to be understood as in 
ony way bringing themselves into the Insolvency 
administration but on the contrary would proceed 
with their suit for enforcement of their security as 
indeed their right was. The learned Judge takes in 
this matter substantially the same view which I  
venture to think is correct.

Some comment has been made on the fact that the- 
learned Judge ordered the Official Assignee to pay the 
costs personally. If he was to order the Official 
Assignee to pay costs at all he must order him to pay 
the costs personally as it is quite clear that this conse
quence cannot be visited upon the unsecured credi
tors, The correspondence immediately preceding the 
launching of this motion does not induce me to think 
that the learned Judge would have been right in 

liaVing each party to bear its own costs, and I for one 
am not disposed to interfere with his discretion in.
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1926 that matter. With regard to this appeal there can be
Offî al iio question that the Official Assignee haviDg lost, 

Assignee os- niviftt pay the costs of the respondents.
C a LCL'TTA

V.
Eam-

■:n A T A N  DAS
B a o s f .e .

fEANKlN G. J.

M u K E E J i J. I agree.

Attorueyri for the appeUant: O. Mandal & Co.
Attorneyis for the respondent: Diitt 4* Sen.

N. G.

APPELLATE CIVIL.

1926 

Mov. 11,

Before SuhraK-ardi/ end Duval JJ.

GOPAL CHANDRA SAHA
V.

ABDAE RAHIM BISWAS.*

Ai)psal—Preliminary decree—Final deciee—Appeal apainst (he preli
minary decree a t̂er the passing of the final decree—Maintain.ihility.

Wljftre in a mortgage suit a preliiniuarj decree passed by the Mansif 
was appealed against before tiie District Judge, and thea taken on second 
appeal before the Hi}̂  ̂ Court without preferrino; any appeal against tl\e 
fiiinl decree which in the meanwhile was passed by the Mansif in terms of 
iiie jndgaient o£ the District Judge ;

Held, that the appeal to the High Court from the preliminary decree 
■was incompetent.

Na}iihj.lfi Dasi v, Irhamoyee Dasi (1), Jogendra Naraya7i Das v. 
.Satyendra Chandra Qhuse {'!), referred to.

Appeal by G-0])al Ohanilra Saha, theSeCO]S'D 
plaintiff.

Appeal from Appellate Decn̂ e, No< 981 of 1924, against the decree, 
■̂>f M. C. Ghose, District Judge of Jes3ore, dat-'d March II, li)24. inodifyiiag 
41ie decree of Uamesh Chandra Sen Gupta, Munaif of Jlienidah, dated Jurie_ 
14,1923.

O ) (1923) 4U C. L. J. 291. (2) (1925) 29 0. W. N. 64'»


