
T E S T A M E N T A R Y  JU R ISD IC TIO N .

186 INDIAN LAW  REPORTS. [VOL. M Y .

1926 

Jum 28.

Before C. C, Ghose J.

GANESB. DAS AURORA ( d e c e a s e d ) ,

III the goods of*

Presumption of Death—Evidence Act { [  o f 1S72), s: lOS—Nopresumption^ 
as to time o f death.

Although under section 108 of tlie Indian Evidence Act, a porson who 
has not been heard of for seven years is presumed to be dead, tihe law 
raises no presumption as to the time o£ his death, and therbfoi'e, if any one 
has to establish the precise period during those seven years at whicb sniih 
person died, Ee must do so by actual evidence.

Tani v. Rikhi Ram (1), In re Benjamin (2), In re Walker (3) 
referred to.

A p p l i c a t i o n  m  C h a m b e e s .

This was an applicatiqii by Miiniia Bai, widow of 
Ganesli Das Aurora, for an order tbafc the death of the 
§aid Ganesh Das Aurora be presumed and that the 
petitioner be at liberty to declare and state in her 
intended petition for grant of Letters of Administra­
tion to her of the property and credits of the said 
Ganesh Das Aurora, that the death of the said Ganesh 
Das Aurora occurred on or since the 24th day of  ̂
August 1918 and that she might be at liberty to 
verify such statement in her said intended petition.

The facts stated in her petition, which are relevant 
for the purpose of this report, were as follow s:—That 
Ganesh Das Aurora, who was governed by the Mitak- 
shara School of Hindu Law, had disappeared on or

°  Testamentary and Intestate Jurisdiction.
(1) (1920) I. L. R. I Lah. 554. (2) [1902] 1 Ch. 723.

(3) (1871) 7 Ch. App. 120.



about tlie 29th August 1918 and had not been heard of 
since by the petitioner, his wife, or any other member GA\E^Oi> 
of his family or any relation or friend or an}” one to aetsosa. 
the petitioner’s knowledge. That since the said 29th ” 
August 1918, the petitioner and other members of the 
family had made diligent enquiries and searches to 
find out the whereabouts of die said Ganesh Das Aurora 
in various places in Britisli India, viz., Calcutta,
Howrah, Hard war, Bindhyacbal, Muttra, Etawah, 
Brindaban, Amraoti, Agra, Delhi, etc., and advertise­
ments had been inserted in various newspapers but the 
said Ganesh Das Aurora could not be found nor any 
information received about him. In the circumstances 
the petitioner believed he was dead.

Mr. E. G. Deb (of Messrs. G. C. Chunder k Co.) 
appeared in support oi the application.

G h o se  J. This is an. application for an order tliat 
the death of one Ganesh Das Aurora may be presumed 
and that the petitioner may be at liberty to declare 
and state in her intended petition for grant of Letters 
of Administration to her of the property and cretlits 
of the said Ganesh Das Aurora deceased that the death 
of the said Ganesh Das Aurora occurred on or since 
the 29th August, 1918 and she may be at liberty to 
verify such statement in her intended petition.

The circumstances under which this application 
has been made, briefly stated, are as follows :^The 
applicant is the wife of the said Ganeah Das Aurora.
It is stated that the applicant’s husband disappeared 
on or about the 29th August 1918, and has not been • 
heard of since by her or any other member of his 
family or any relations or friends or by any one to the 
applicant’s knowledge. It is further stated that dili­
gent enquiries and searches to find out the where­
abouts of the said Ganesh Das Aurora in various places
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in Britisli India, such as Oalcatta, Howrah, Hardwsu% 
G a n e s h  D a s  Bilidhyachal, Miitti-a, Etawah, Brlndaban, Amraoti 

adkara. and Agra have been made bat; without success and
In re.
-----  advertisement:^ were inserted in various papers in

oncn'E j. Oalcutla. The said G-anesh Das Aurora could not be 
found, nor was any inforniatiou received about him.

Now, under section 108 of the Indian Evidence Act, 
I think in this case Ganesh Das Aurora must be pre­
sumed to be dead. There is no presumption, however, 
as to the time of his death and if any one seeks to. 
establish the precise period at which such person died 
he must do so by actual evidence. The question for 
which provision is made in section 108 of the Indian 
Evidence Act is whether a man is alive or dead at the 
time the question is raised; in other words, the pre­
sumption of the continuance of life [there is a pre­
sumption in favour of continuance of life, see Tani 
V. Bikhi Ram (1)] ceases at the expiration of seve-ii 
years from the period when the person in question 
was last heard [see in this connection In Re 
Benjamin (2), In Re Walker (3)].

The order,, therefore, will not be as prayed for, but 
will be in the following form : In the premises herein 
mentioned the death of the said Ganesh Das Aurora 
may be presumed and the petitioner be at liberty to 
declare and state in her intended petition for grant 
of Letters of Administration to her of the property and 
credits of the said Ganesh Das Aurora deceased, that 
in the events which have happened, the death of the 
said Ganesh Das Aurora may now be i3resumed and 
the applicant may be at liberty to verify such state­
ment in her said intended petition.

Attorneys for the petitioner *. Gr. G. Qhunder &, Oo, 
A. P. B.

(1) (1920) I. L. R. 1 Lah. 551. (2) [1902] 1 Cli. 723,
(8) (1871) 7 Ch. App. 120.
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