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KRISHNENDRA NATH SARKAR AND OTHERS
{DEFENDANTS)

.

KUSUM KAMINI DEBI (PLAINTIFF).

[ON APPEAL FROM THE HIGH GOJRT AT CALCUTTA.]

Landlord and Tenant—Enhancement of Rent —Construction of Potlah—
Absence of Exclusion of Right - Mularrari”—DBengal Tenancy Act
(VIIT of 1885)s. 7.

In 1870 a zaminda®created a perpetual heritable tenure, not deseribed
as a mukarrari tenurve, which provided : “all profits and losses shall be
“ yours, and you shall on no account be entitled to pray for a reduction of
“reut. You shall abide by the survey and settlement made by me when
*necessary.”” In 1915 the zamindar sued to enhance the rent under the
Bengal Tenancy Act, 1885, 8. 7.

Held, that upon the true construction of the pottah the zamindur was
not precluded from obtaining an enhancement,

Tle word “ mukarvari 7 is usually employed in creating a fixed rent
in prepetuity, though the absence of that word is not conclusive if ather
words in the pottah show that the rent was intended to be fixed in
perpetuity.

Decree of the High Court affirmed.

AprrEAL (No. 43 of 1925) from a decre: of the High
Court (May 16, 1923) affirming a decree of the District
Judge of Pabna which reversed a decree of the Sub-
ordinate Judge of Bogra.

The suit was brought in 1915 by the respondent,
a zamindar since deceased, against the appellants, to
enhance the rent of a tenure created in favour of the

® Present : LorD ATRiNsON, LORD CaRsON AND Sik JorN WALLIS.
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appellants by a jote pottah dated January 3, 1870, 425
granted by the predecessor-in-title of the deceased gp wey-
respondent. The defendants contended that the rent Dpea Nat
) . o . SakrAR
wuas not liable to enhancement as it was fixed in per- -
petuity by the pottah. Ii‘:\f\’:
The trial Judge dismissed the suit but his decision Des1.
was reversad by the District Judge, whose judg-
ment was afirmed by the High Court (Chatterjea and
Pearson JJ.).
The suit and the present appeal depended solely
apon the construction of the pottah, the material
terms of which appear in the judgment of the Judicial
Committee.

DeGruyther K. C. and H. B. Railes, for the
appellants.

Dunwne K. C., Puikh and Al Afzal, for the
respondent’s representatives.

Reference was made to Roy Kuwmar Sirlkar v.
Naya Chatoo Bibi (1), and to Shibzssouree Debia v.
Mothooranath Acharjo (2) as to perpetuity of tenure
not necessarily involving fixity of rent.

The judgment of their Lordships was delivered by

LorD CArsoN. The suit was brought by the
plaintiffs (respondents) as the zamindars and owners
of certuin lands, against the tenure holders thereof,
to enhance the rent of the tenure created in favour
of the latter under a jote pottah, dated 5th Jannary,
1870. The question for determination in the appeal
is whether the rent of the said tenure was, as the
appellants contend, fixed by the pottuh in perpetuity
or wag, as the respondents contend, not fixed in per-
petuity, but was liable to enhancement in accordance
with the provisions of . the Bengal Tenancy Act
LV 11T of 1885) s. 7, sub-s. (7).

(1)(1904) L L. R. 31 Cale. 950, (2) (1869) 13 Moo. 1. A. 270, 275,
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The said pottah, which was in the Bengali language,
was granted by the predecessor of the respondents,
and the material part of it upon which the rights of-
the parties depend is as follows :—

“This pottah is grantad in respect of the above-mentioned mouzah

“and the aforesaid jutes by fixing the annual rent thereof at Rs. 418-9-15

“ gundas in the Company’s coin as per details in the schedule, and you also

* submit a kabuliyat of your own accord. You shall pay the rent year

*after year according to the kistibundi given in the schedule below.
* Should you make default in paymeut of the kists, you shall pay the reats
“in artear with iutevest aceording to law. Yoo and your sons and grand-
“ sons, ete., in succession, will remain in enjoyment and possession by keep-
Y'ing the boundaries intact as they have been from before, All profits and
“losses shall be yours, and you shall on no account be competent to pray
Y for a reduction of the rent. You shall abide by the survey and scttlement
*of rent to be made by me when necessary. If you should make any
*'plea of payment unsapported by dakhilas, the same shall be rejected.
“ You shall not do any improper act, and should you do any, you shall be
*answerable for it., Should any new tax be imposed by Government, you
**shall pay the same separately in adlition to the rent mentioned in the
Y pottah.”

The plaintiff-respondents also claimed in the suit
the imposition of a fair vent for land alleged to be
beld by the appellauts by encroachment in excess of
the lands leased under s. 52 of the same Act. As
regards this second claim, there was a finding in
favour of the appellants by the Subordinate Judge,
and the point was abandoned at the hearing of the
first appeal. It was not disputed that under the terms
of the said pottah the tenure created was a perpetual
and hereditary one, having regard to the terms “you
“and your sonsand grandsons, etc., in succession,
“will remain in enjoyment and possession,” ete. This
however does not in law involve that the rent specified
is therefore fixed in perpetuity, and it was contended
that upon the true construction of the pottah there
was nothing to show that the rent was fixed in pevs
petuity, and that the plaintiff-respondents were
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entitled to sustain their claim for and enbancement
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of the rent. The whole guestion therefore turns upon grisayes-

“the true construction of the pottah. The Subordinate
Judge of Bogra by his judgment, dated the 27th
August, 1917, dismissed the plaintiff-respondents’ suib
with costs, bolding on the construction of the pottah
that the rent was fixed in perpetuity and was not
liable to enhancement. On appeal, however, to the
‘District Judge of Pabna, he, on the 5th April, 1919,
Yelivered judgment and passed a decree setting aside
the decree of the Coart bzlow, holding on the cons-
truction of the pottah that the plaintiff-respondents
were not precluded from claiming an enbanced rent,
and his judgment was upheld by the High Court of
Judicature at Fort William in Bengal by a judgment

and decree dated the 16th May, 1923 ; hence the present -

appeal.
B i appears to be common ground that prima facie
the vent is liable to enhancement on the application
of the landlord or to reduction on the application of
the tenant, nnlesseither of them has precluded himself
by contract from c¢laiming such enhancement or
reduction respectively.

The learned Sabordinate Judge was of opinion that
the grant was clearly intended to create—

r . . . .
T ®an absolate, herolitary and ‘ mokurrari’ tenure, inasmuch as it

3

“gontaing the essential words © generation to generation,’ which have

“alwuys been considered to have that effsct. The exprossion f the profit
Yor loss is yours’ clearly shuts out the iden of enhancement and indicates
% tg show that the rent is fixed in perpetuity.”

Apparently the word usually employed in creating
a fixed rent in perpetuity is ths word * mokurrari,”
though no doubt the absence of such word is not
conclusive if other words are found in the grant
Ywiitch clearly show that such a rent was intended to
be created.

NRA NATE
SARKAR
v.
Krson
Kamiy:
Degi.
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The learned Distriet Judge, however, took a
different view, holding that, taking the pottah asa
whole, there was nothing to show that the landlotd
had precluded himself from claiming an enhancement
of rent. This view was maintained by the two Courts
of Appellate Jurisdiction of the High Court of Judi-
cature at Fort William who heard the case, the second
hearing being on review.

Briefly stated, the learned Juadges, in their
respective Courts were unable to find in the grant
any words which have, as the word ‘ mokurrari’
would have, the effect of indicating that the rent was
intended to be fixed in perpetuity. On the contrary,
they point out that the words following those quoted
by the Sabordinate Judge, viz., “and you shall on no
¢ account be competent to pray for a reduction of the
“rent. You shall abide by the survey and scttlement
“of rent to be made by me when necessary,” indicate
that whilst the lessee was precluded from claiming
reduction the landlord was specifically maintaining his
right to claim enhancem:nt. Their Lordships agree
with the opinions expressed by the Judges of the
District Court and the High Court respectively, and
are of opinion that on the trae constraction of
the pottah there are no terms uszd from which it can
be inferred that the landlord abandoned his right to
enhancemant, whilst the express provision that the
rent would not be reduced seems to negative any sach
constrauction. Under the circumstances their Lord-
ships will bumbly advise His Majesty that this appeal
should be dismisrsed with costs.

Solicitors for the appellants : Walkins and Hunter.
Solicitors for the .respondent’s representatives:
W. W. Box & Co.

A.M T.



