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Mortgage—Decree—Literest—Date to which interest rmis at &tij}ulated rate—
Civil Procedure Code {Act V o f 1908')̂  0. XX'XIV, rr. 2, 4.

On a preliiniBary decree for foreclosure or sale under Order XXKIV,
IT. 2, 4 of tlie Code of Civil Procedure, 1908, a mortgagee is entitled to 
interest at the rate, and with tlie rests, stipulated in the mortgage dowa to 
the date fixed for i-edeinption by the decree; and if the decree is varied on 
appeal, down to the d.ite fist3d for redemption by the Appellate Court.

' Quaere : if the Appellate Court merely affirms t!ie decree.
Sundar Koer v. Rai Sham Krishen (1) followed.
Raghu7iath Prasad v. Sarjii Prasad .f'2) explained.

A p p e a l  (No. 108 of 1925) from a decree of the 
High Court (December 5, 1923) which varied a decree 
of the Sabordinate Judge of Howrah.

The snifc was brought by the first three respondents 
to enforce by sale a mortgage bond dated May '2, 1907.
The iDlaintiffs were assignees of the mortgage debt.
The bond provided for interest at 12 per cent, per 
annum with quarterly rests.

The issues framed on the pleadings included:
(3) was the bond executed under undue influence?

^Present: L oed P hilllm oe !?, Loud S i n h a , L osd  Bla :se sb u e g h ,

AND M r . A m e e r  A li.

(1) (1906) L L. R. 34 Calc. 160 ; L. R. U  I, A. 9.
(2) (1923) I. L. a. 3 Pat. 279 ; L. R. 51 I. A. 101.
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1926 (5) Is the stipulation for interest and compound
JagÎ âth interest illegal, void and unconscionable ?

P b o s a d  The Subordinate Judge found all the issuerf.4i^ 
(iHovrmuTiiY favour of the i^laintiffs except issue o. He allowed 
 ̂  ̂ interest at 9 per cent, until the date of the institution

"jalal. ot the suit, and 6 per cent, from that date until 
payment.

The defendant-appellant did not appeal, but the 
plaintiffs-respondents appealed as to the interest 
allowed. The High Court (Ohatterjea and Cuming JX) 
allowed the appeal, and made a decree for interest at 
12 per cent, per annum with quarterly rests, as 
stipulated in the bond, to the date fixed by the decree 
for payment, and thereafter at 6 per cent, per annum.

Sir George Lowndes K. G. and Diibe, for the 
appellant, referred to JRaglmnath Prasad v. Sarjii 
Prasad (1), Mangniram Marwari v. Dhoivtal Boy 
(2), Sunder Koer v. Sham Krislien (3) and Order 
X X X IY , rr. 2, 3, 4.

Dunne K. C. and Sen, for the respondent-plain tiffs 
were not called upon.

The judgment of their Lordships was delivered 
by :—

L o r d  P h i l l i m o r e ,  On this appeal as it was 
lodged various points were presented which have not 
been insisted upon in argument before their Lord
ships’ Board. The one matter to which counvSel £or 
the appellant have confined themselves is the question 
of the rate ot interest and whether it should be 
simple or compound from the date either of the decree 
o£ the High Court or, as put by one of the learned 
coaDvsel, the decree of the Court of first instance.

(1) (1923)1, L. R. 3 Pat. 279, 287 ; L. R. 51 I. A. 101, 108.
(2) (1886) L L. R. 12 Calc. 569.
(3) (1906) I. L. R. 34 Calc. 150, 161 ; L. R. 34 I. A. 9, 21.
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Really tliLs mutter is determined bpyond question i&2fi
by Order X X X IV  of the Code of Civil Procedure.
_Tiiis may, for this i^articiilar case of mortgages, differ Pkosap
from the general provision of section M of the Code ; cnovfraloKy 
but if so, the particular avoids the general. Under 
rule 2 of that Order it is provided j.'u.ajI

“ In a suit for foreclosure, if fcfie plaiiitiS siicceerls, the Court siuill 
“  pass a decree (a) orderin,*? that an account be taken of what wiil be due to 
“ tlie plaintiff for principal and interest o q  the mortgage, and for Ins co>tH 
“  of the suit (if any) awarded to him on the day next hereinafter referred 

-^ 0  . . . and directing (c) that if the defendant pays into Court: the
“  amount so due on a day within six luonths from the date of deelaring in 
“ Court the amount so due to be fixed by the Court, the plaintiff shall 
“ deliver up to the defendant, or to such person as he appoints, a!i 
“ documents in his possession . . . but (d) that, if such payment U
“  not naade on or before the day to be fixed by the Court, the defendant 
“ shall be debarred from all right to redeem the property.”

And rule 4, sub-rale (1), provides that in a suit for 
sale, if the plaintiff succeeds, the Court shall pass a 
decree as mentioned and then direct that the proj^erty 
shall b3 sold if it is not redeemed.

That is very well paraphrased by Lord Davey in 
delivering the Judgment of the Board in the case of 
liani Sundar Koer v. Rai Sham Krishen (1), he 
says :—

“ Their Lordships have no hesitation in expressing their coucurrence 
“ with the High Court of Calcutta, not only in allowing interest after the 
“  fixed day, hut also in allowing interest at tlje Court rate and not at the 
“ mortgage rate. They think that the Bclieme and intention of the 

Transfer of Property Act was that a general account should be taken 
“  once for all, and an aggregate amount be stated in the decree for 

principal, interest and costs due on a fixed day, and that after the 
expiration of that day, if the property should not be redeemed, the 

“  matter should pass from the domain of contract to that of jude;raent,
“ and fche rights of the mortgagee should thenceforth depend, not on the 

contents of his bond, hat on the dir Jction? in the decree.”
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1926 Up to tliis jDoint, till the period for redemption has
JacusT̂ th expired, the matter remains in contract and the

P r o s a d  interest has to be paid at the rate and with the res.tŝ
C h o w t o i u e y  specified in the contract of mortgage. That is tiie
„ iudffnient which the High Court has delivered and of
S d r a j m a l  •' ”  T ,  . ,

J a l a l . which complaint is, in their Lordships opinion,
ineffectually made.

A point was taken that the date when the contract 
rate expired should be six months from the date of 
the original decree of the Subordinate Judge, and 
not six months from the date of the decree of the 
High Court. Their Lordships think that cannot 
be so. It might be so if the decree and judgment of 
the Court of first instance was one which was 
affirmed; but, inasmuch as it was varied because the 
sum fixed for redemption was incorrectly calculated 
it is impossible for the appellant, in whose favour 
that incorrect judgment was given, to rely upon tjiat 
date as the date from which the redemption period 
should be calculated.

“ Their Lordships therefore are of opinion that the 
decision of the High Court is in all respects correct; 
but their Lordships must deal with a point which has 
been made by counsel for the appellant upon the 
decision ot this Board in the case of Raghunath 
Prasad v. Sarjii Prasad (1). No doubt in that case 
their Lordships finished their judgment, which was a 
judgment in favour of the respondents, who had not 
been called upon, by saying ;—

“ Their Lordships are of opinion that the decree of the High Court 
“ should be varied by allowing compound interest on the principal at the 
“ rate of 2 per cent, per mensem from the date of the esecutiori of the 
“ bond until September 25th, 1917”—which was the date ; of the decree 
of the Court of first instance, not of the redemption period—

m  INDIAN LAW  EBPOHTS. [VOL. LIY,
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“  and thereafter simple interest at the rate o f  6 per cent, per aoQum op 
“  to tlie date o f  realisation, and that in other respects ’ tlie decree o£ the 

-‘"‘-High Court should be affirmed.”

This part of the deci.sioii does not apparently 
square with either tlie order or the language of this 
Board in the case of Rani Stmclar Koer v. Eai Sham 
Krishen (I). The explanation mn?5t be that, for some 
reason or other, their Lordshix^s thought that the 
respondents, who were doing very well, were prepared

leave this j>arfcicular matter in their Lordships^ 
hands. If the respondents, when their counsel 
received the x̂ riiit of the Judgment, had been so 
minded as to come to the Board and say that this bad 
imsvsed per incuriam they would have been heard and 
the matter would have been fully discussed.

Their Lordships cannot have thought thab they 
were deciding adversely to the respondents or they 
would have called upon their counsel to argue. What 
exactly influenced their Lordships at this moment of 
time can only be conjectured, bat for some reason or 
other they must have thought that the respondents 
consented to leave this matter in their hands, and the 
case is not to be relied upon as an authority in this 
j)articular.

Their Lordships will therefore humbly advise His 
Majesty that this appeal should be dismissed with 
costs.

Solicitors for the appellant: Watkim k Kimier.
Solicitors for the respondents : Barrow, Rogers & 

Nevill.
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(I) (1903) I. L. II Gila. 150 ? L. R. 31 I. A. 9.

A . M . T .


