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APPELLATE CIVIL.

Before Greaves and Mukerji JJ,

ASRAFANNESSA KHATUN
V.

HERAMBA CHANDRA CHOWDHRY.*

Res judicata— Revenue Conrt, decision of—Civil Court, subsequent suit in—
Bengal Tenancy Act (VIII of 1885), ss. 101 (2) {a), 102 (dd), 106.

The decision (of a Revenue Court) in a suit under section 106 of the
Bengal Tenanvy Act doss not operate as res judicata in a subsequent suit by
the aggrieved party in the Civil Courts, notwithstanding the introduction
of clause (dd ) in section 102 of the Beugal Tenancy Act, as the Revenue
Officer has to go primarily npon the question of possession.

Padmalay v. Lukmi Ram (1) followed.

SECOND APPEAL by Asrafannessa Khatun, the
defendant No 1.

The facts of the case out of which this appeal
arises are briefly as follows. One Syed Abdul Gaffur
had 8 gandas odd share in the Taluq bearing Tauzi
number 328 of the Mymensingh Collectorate, and
during the cadastral survey plaintiff’s share in the
above Talug was duly recorded in the settlemént
papers. The defendaut No. 1 then filed an applicatiod
under section 106 of the Bengal Tenancy Act for
correcting the settlement records by substituting defen-
dant’s name in place of the plaintiff respecting two

# Appeal from Appellate Decree, No. 15612 of 1923, against the decree
of Haripada Majumdar, Subordinate Judge of Pabna, dated Feb, 15, 1923,
affirming the decree of Jogesh Chandra Chatterjee, Munsif of Serajganj,
dated March 28, 1922,

(1) (1907) 12 C. W. N. 8.
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ouzas of the aforesaid Talug, and the Revenue
Officer after tuking evidence as to title allowed defen-
dant’s application. In consequence thereof plaintifPs

ight in that mahal was jeopardised and the plaintiff
was thereby dispossessed from the mahal. Thereupoun
the plaintiff brought this suit in the 2nd Court of the
Munsif at Serajganj for a declaration of his title to the
land in suit and for khas possession of the same. At
the conclusion of the trial, plaintiff withdrew his
prayer for correction of the settlement entry and
thereby escaped limitation. The main contentions of
the defendants were limitation and »es judicati. The
frial Court decreed the plaintiff’s suit, and the defen-
dants having lost on appeal preferved this second
appeal to the Hon’ble High Court.

Dr, bwarlka Nath Milter, Advocate, and Maulvi
Syed Nausher A1, for the appellants,

Babu Joyesh Chandra Roy, Babu Ramanti Mohan
Chatlerjee and Babu Rebati Mohan Chaiterfee, for
the respondents.

Mureryr J. Thisappeal arigses out of a suit for
declaration of the plaintiff’s title to and recovery of
possession in respect of certain shares in a taluk bear-
ing Touzi No. 328 of the Mymensingh Collectorate.
The plaintiffs name was recorded in the finally pub-
lished record-of-rights as the owner of 8§ gandas
3 karas and 5 dantis, 'The defendant No. 1 of the
present suit thereupon instituted a suit under section
106 of the Bengal Tenancy Act for a correction to be
made in the entry of the names of the owners of the
taluk and alleged that she had 14 annas and odd
share therein and in the said guit she made one
Josvhar Ali Mia, who is defendant No. 2 in the
present suit, pro forma defendant, alleging that the
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said Jowhur Al had 1 anna odd gandas share in
the swid taluk. The defendant No. I was success-
ful in the said proceedings. The plaintiff thereupon
hus instituted the present sunit. Tn the suit as ori-
ginally framed, there were, besides the prayers for
declaration of title and recovery of possession,a prayer
for setting aside the ovder of the revenue officer made
in the proceeding under section 106 of the Bengual
Tenaney Act and also 1 prayer for an order for vecord-
ing the plaintiff's name as owner in respect of the said-
8 oundas and odd sharve. These two latter prayers
however, were withdrawn and the suit was decreed by
the Cuart of first instance, giving the plaintiff
declaration of his title to the said share and a decrec
for khas possession in respect of the same. That
decision has been affirmed on appeal by the learned
Subordinate Judge. The defendants then have pre-
ferred this appeal.

Two grounds have been urged in support of this
appeal. 'The first ground is to the effect that the deci-
sion in rhe suit under section 106 of the Bengal
Tenancy Act operates ag res judicata in respect of the
plaintiff’s claim in the present suit. This contention
however is against a series of decisions of this Court
amongst which reference may be made to the cases of
Padmalov v, Lukmi Rani (1), Kali Sundari Debya v.
Girija Sankar Sanyal (2), Ram Chandra Bhanja v.
Nandanandanananda (3) and Pran Krishna Saha v
Trailakhye Nath Choudhuri(4). It has been urged on
behulf of the appellants that although there are these
decisions of this Court upon the point in question, the
earliest decision upon which the laier ones proceed,
namaly, Padmalar’s case, (1) relates to the provisions
of Chapter X of the Bengal Tenancy Act prior to the

(1) (1907) 12 C. W. N. 8. (3) (1913) 18 ¢, W. N. 936.
(2) (1911) 16 &, W. N, 974, (4) (1915) 19C. W. N, 911,
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amendment in 1907. The argument in substance iz
that now that the revenue officars have muel wider
powers under the provisions of that Chapter wnd
inasmuch as in framing the record under section 102 of
the Bengal Tenancy Act the revenue officer hus to
record under clause (dd) of thut section the name of
each proprietor in the local area or estate, it necessarily
follows that the revenue officer has got to consider and
determine the question of title as Dbetween rival pro-
“prietors. I am of opinion that notwithstanding the
introduction of clause (dd) in section 102 of the Bengul
Tenancy Act, the ralings to which reference hus bheen
made must still be regarded as laying down the law
correctly. Section 101 clause (4) of the Act lays down
that the survey shall be made and the record-of-rights
prepared in accordance with the ruoles made in this
behalf by the TLocal Government, and it stands to
Teason that an entry made in accordance with the
rules by the revenue officer cannot be altered or cor-
rected in a suit under section 105 of the DBengal
Tenancy Act. Rule 49 clanse (£) says that the appli-
cation under section 101 sub-section (2)(a) made by a
proprietor shall not be admitted unless the name of
the applicant and the extent of his interest are regis-
tered under the Land Registration Act of 1876. Rule
58 says that the petition recording the ownership of
the land or the ownership of any interest in land sball

be decided by the revenue officer ou the basis of actual

possession. What the revenue officer has to go upon
primarily is the question of possession, and in making
an entry in the record of the name of each proprietor
in the. local area or the estate under clause (da) of
seation 102 the revenue officer has to do the same. A
parby who is not in possession cannot seek to recover
posqessmn in a suit under section 106 of the Act.
’iihe alteration in the law therefore has nof, in my

1628
ASRAFAN-
X
KuATON

.
Heraupa
CHANIRA

Crownary,

Mugens J.



118

1926
ASRAFAN-
NESSA
Kuaroy
.
HERAMBA
CHANDRA

CHOWDHRY.

MukeritJ.

INDIAN LAW REPORTS. [VOL. LIV,

opinion, affected in any way the authority of the deci-
sion in Padmalav’s case (1) to which I have referred
and the rveasons upon which the said decision is
founded still hold good. The first contention urged on
behalf of the appellants therefore fails.

The next contention nrged on hehalf of the appel-
lants in substance amounts to this. The plaintiff in
his plaint stated that he had been dispossessed by
reason of the entries that had been made in accor-
dance with the order passed in the suit under section
106 of the Bengal Tenancy Act. The defendants in
their written statements alleged that they were in
possession for a period long over 12 years and that the
plaintiff’s rights had been burred. There was a decree
for partition amongst the co-sharers on the 24th March
1909, The suit was instituted agaiunst the defendant
No. L on the 17th January 1921 but the defendant Ng. 2
was not made a party to the suit till the 1st December-
1921, The learned Subordinate Judge in disposing of
the question as to whether the sait was barred by limita-
tion or not held that it was not barred, inasmuch as
the partition decree was dated the 24th March 1909 and
the suit was filed on the 13th January 1921. The
learned Subordinate Judge appears to have overlooked
the fact that the defendant No. 2 was not made a party
till the 1st December 1921, The institution of the suit
on the 13t January 1921 cannot possibly be taken to
have affected the defendunt No. 2 against whom the
suit must not by treated as having been instituted till
the date on which he was made a party. The question
of limitation so far as the defendant No. 2 is concerned
therefore does not seem to have beea properly con-
sidered by the Subordinate Judge.

In this view of the matter I set aside the dec:ee
passed by the learned Sabordinate Judge and send’ The

(1) (1907) 12 C. W. N. 8.
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case back to his Court in order that he may determine
the question of limitation tuking into ecousideration
the fact that dafendant No. 2 was made a party to the
sait on the Ist December 1921 and having regard to all
the other facts and circumstances of the case. This is
the only question which now remains for his deter-
mination.
The costs will abide the result.

GREAVES J. T agree.

G. 8, Appeal allowed ; siit remanded.
APPELLATE GIiVIiL.

B, B. Ghose and Cammiade JJ.
ABANI NATH MUKRHERJEER

v,
SECRETARY OF STATE ¥FOR INDIA*

Cass—Re-valuation—Mude of levy of cess on reévaluation—Duate from
which revaluation is to tale efec?—-@ess Ael (Beng. IX of 1889), ss 12,
13,40, 182—Rules made by the Board of Revenne under the Cess Aect,
rule 30, if ultra vires.

Section 40 of the Jess Act is applicable only where there {s any cess
) io be levied in the district as a whole, that iy, if there ig a district revalua-
tion. Where there is a revaluation only of an estate or a tenure in any
district, it is not lmperative that notice should be served on the holder of
that estate or tenure according to the provisions of the last paragraph of
section 40,

Rule 30 made by the Board of Revenue under the authority given by
section 182 of the Cess Act is not ultra vires of the law aud it is the Board
of Reve e which has to fix a date from which revaluation iy to take
effect.

#Appeal from Appillate Decree, No. 736 of 1924, against the decree of
H. 0. Liddell, District Judge of Hooghly, dated December 21, 1923, revers-
- ing the decree of Ll Behary Chatterji, Subordinats Julge of that district,
dated Auguat 22, 1921,
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