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Before Greave.f and 3fukerji JJ.

ABRAFANNESSA KHATUN

V,

HERAMBA CHANDRA OHOWDHRY.="

Res judicata—Revenue Courts decision of—Civil Court  ̂subsequent suit in—
Bmgal Tenancy Act {V III  o f 1SS5), ss. 101 (2) (a), 102 {dd), 106.

The decision (o£ a Revenue Court) in a suit under section 106 of the 
Bengal Tenancy Act doas not operate as res judicata in a subsequent suit by 
tlie aggrieved party in tlie Civil Courts, notwicliBtanding’ tlie introduction 
of clause (/-icZ) in section 102 of the Bengal Tenancy Act, as the Reveiine 
Officer has to go primarily upon the que.'stion of p.)ssi,'ssi0n.

Padmalav v. Lukmi Ram (1) followed.

Second Appeal by Asrataiinessa Khatuii, tlie 
defendant In 0 1.

The facts of the case out o£ which this appeal 
arises are briefly as follows. One Byed Abdul G-alfur 
had 8 gandas odd share in the Taluq bearing Tauzi 
number 828 of the M^ymensingh Collectorate, and 
during the cadastral survey plaintiff’s share in tlic-̂  
above Taluq was duly recorded in tlie settlement 
papers. The defendant No. 1 then filed an application 
under section 106 of the Bengal Tenancy Act for 
correcting the settlement records by subntituting defen­
dant’s name in place of the piaintifE respecting two

® Appeal from Appellate Decree, No. 1512 of 1923, against the decree- 
of Haripada Majumdar, Subordinate Judge of Pabna, dated Feb. 15, 1923, 
affirming the decree of Jogesh Chandra Chatterjee, Munsif of Serajganj^ 
dated March 28, 1922.

(1) (1907) 12 0. W. N. 8.
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luoQzas of the aforesaid Taliiq, and the Revenue 
Officer affcei’ taking evidence as to title allowed defen­
dant’s application. Inconsequence thereof plaiJitifl’s 

igbt in that inabal was jeopardised and the plaintiff 
was thereby dispossessed from the mahai. Thereupon
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the plaintiff broiir?ht this sait in the 2nd Court of the CHÔrP/HHY. 
Mnnsif at Seraiganj for a declaration of his title to the 
land in suifc and for khas possession of the same. At 
the conclusion of the trial, plaiiitiif withdrew his 
pxayer for correction of the settlement entry and 
thereby escaped limitation. The main couteiitioiis of 
the defendants were limitation and res jiidieata. The 
trial Oonrt decreed the plaintiff’s suit, and the defen­
dants having lost on appeal preferred this second 
appeal to the Hon’ble High Oonrt.

J)r, Dwarka Sath Milter, Advocate, and Maulvi 
r f̂^d Nausher All, for the appellants.

Bab It Joyesh Ghandra Boy, Babu Ramani Mohan 
Ghatterjee and Bcibu Uebati Mohan Ghaiterjee, for 
the respondents.

M xjk er ji J. T h is ai>peal arises out of a suit for 
declaration of the plaintiffs title to and recovery of 
possession in respect of certain shares in a taluk bear­
ing Tonzi No, 328 of the Mymensingh Collectorate. 
The plaintiffs name was recorded in the finally pub­
lished record-of-rights as the owner of 8 gandas 
3 karas and 5 dantis, The defendant N o . 1 of the- 
present suit thereupon instituted a suit under section 
106 of the Bengal Tenancy Act for a correction to be 
made in the entry of the names of the owners of the 
taluk and alleged that she had 14 annas and odd 
share therein and in the said suit she made one 
Jnsvhar Ali Mia, who is defendant No. 2 in the 
•present suit, proform a  defendant, alleging that the



1926 said Jowliar had 1 anna odd gandas share in __ _
Ase&paxV- tahik. The defend ant No. 1 was snceess-

NEssA fnl in the s.-iid proceedings. The plaintiff thereuponiSkHATU’̂‘ has instituted the present suit. In the suit as ori-
Heiumba p'iaally framed, tliere were, besides the prayerg for
O h a x d u i  o  ^  „

Ohowdhbi'. declaration of title and recovery or possession, a prayer
77“ for setting aside the order of the revenue officer made

M UK EBJI J*
in the proceeding under section 100 of the Bengal 
Tenancy Act and also a prayer for an order for record­
ing the plaintiff's name as owner in respect of the said- 
8 g.mdas and odd share. These two latter prayers 
however, were withdrawn and the suit was decreed by 
the Curt of first instance, giving the plaintiff 
declaration of his title to the said share and a decree 
for khas possession in respect of the same. That 
decision has been affirmed on appeal by the learned 
Subordinate Judge. The defendants tlien have pre­
ferred this appeal.

Two grounds have been urged in support of this 
appeal. The first ground is to the effect tliat the deci­
sion in the sait under section 106 of the Bengal 
Tenancy Act operates as res judicata  in respect of the 
plaintiff’s claim in the present suit. This contention 
however is against a series of decisions of this Court 
amongst which, reference may be made to the cases of 
Padmalnv v. Lukmi Bmu (1), Kali Sundari Debya v. 
Girija ISaiikar Banyal (2), llam Ghandra Bhanja v. 
Nandanandmiananda (3) and Pran Krishna Saha v 
Trailakhjia Nath Ghoudlmri (4). It has been urged on 
behalf of the apx^ellants that although there are these 
decisions of this Court upon the point in question, the 
earliest decision upon which the laier ones proceed, 
namely, Padmalav's' case, (1) relates to the provisions 
of Oiiapter X of the Bengal Tenancy Act prior to the

(1) (iy07) 12 0. W. N. 8. 0-5) (1913) 18 0. W. N. 93&.;
(2) (1911) 15 0, W . N. 974. (4) (1915) l9 0. W . N .  911.
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amendinent in 1907. The argument ia siibstauce is ir̂ 2G 
that now tliat the revenue officers have much wider isiufTv- 

■powers under the j)i.'Ovlsions of that Chapter and 
inasmuch as in framing the record under section 102 of 
the Bengal Tenancj' Act the revenue officer has to ĥ bamba 
record under clause {(Id) of that section the name of Ohowdhky. 
each proprietor in the local area or estate, it necesyarily 
foiiows that the revenue officer has got to consider and 
determine the question of title as between rival pro- 

■prietors. I am. of opinion that notwithstanding the 
introduction of clause {dd) in section 102 of the Bengal 
Tenancy Act, the rulings to which reference has been 
made must still be regarded as laying down the law 
correctly. Section 101 clause {4) of the Act lays down 
that the survey shall be made and the record-of-rights 
prepared in accordance with the rules made in this 
bghali by the Local Government, and it stands to 
reason that an entry made in accordance with the 
rules by the revenue officer cannot be altered or cor­
rected iu a suit under section 106 of the Bengal 
Tenancy Act. Rule 49 clause {4) says that the appli­
cation under section 101 sub-section (2) (a) made by a 
pi'oprietor shall not be admitted unless the name of 
the applicant and the extent of his interest are regis­
tered under the Land Registration Act of 1876. Rule 
58 says that the petition recording the ownership of 
the land or the ownership of any interest in land shall 
be decided by the revenue officer on the basis of actual 
possession. What the revenue officer has to go upon 
primarily is the question of possession, and in making 
an entry in the record of the name of each proprietor 
in the. local area or the estate under clause {dct) of 
section 102 the revenue officer has to do the same. A 
party who is not in possession cannot seek to recover 
po^ession in a suit under section 106 of the Act.
%he alteration in the law therefore has not, in my
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opinion, affected in any way the authority of the deci­
sion in Padnialaifs case (1) to which I have referred 
and the reasons upon which the said decision is 
fonaded still hold good. The first contention nrged on 
behalf of the appellants therefore fails.

The next contention urged on behalf; of the appei- 
lancs in substance amounts to this, 'i’he plaintiff in 
liis plaint stated that ‘ he had been dispos'sessed by 
reason of the entries that had been made in accor­
dance with the order passed in the suit under section 
106 of the Bengal Tenancy Act. The defendants in 
their written statements alleged that they were in 
possession for a period long over 12 years and that the 
plaintiff’s rights had been barred. There was a decree 
for partition amongst the co-sharers on the 24th March 
1909. The suit was instituted against the defendant 
No, 1 on the 17th Januar\- 1921 but the defendant Nj^2 
was not made a party to the suit till the 1st December 
1921. The learned Subordinate Judge in dispovsing of 
the question as to whether the suit was barred by limita­
tion or not liHld that it was not barred, inasmuch as 
the partition decree was dated the 24th March 1909 and 
the snit was filed on the 13th January 1921. The 
learned Subordinate Judge appears to have overlooked 
the f;ict that the defendant No. 2 was not made a party 
till the 1st December 1921. The institution of the suit 
on the l.̂ ch January 1921 cannot possibly be taken to 
have affected the defendant No. 2 against whom the 
suit must not b3 treated as having been instituted till 
the date on which he was made a party. The question 
of iimitation so far as the defendant No. 2 is concerned 
therefore does not seem to have been properly con­
sidered by the Subordinate Judge,

In this view of the matter I set aside the decree 
passed by the learned Subordinate Judge and sendiliTife 

(1) (1907) 12 C. w. N.8.
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case back to liis Oourfc in order that lie may deterniiiie 
the question of limitation taking into consideration 
tiie fact that dafendant No. 2 was made a party to the 
salt on the 1st Ddceinber 1921 and having regard to nil 
the other facta and circumstances o! the case. This is 
the only question which now remains for liis deter­
mination.

T h e costs w ill abide the result.

G r e a v e s  J. I agree.

G. S. Appeal allowed; suit remanded.
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SBORSTARY OP STATE FOR lEDIA.^
Geis—Re-oaluatijii— Mode of levy o f  cess on revaluation— Date from  

which revaluation is to take effect— Cess Ael {Beng. I X  o f  1880),
IS, 40, 182— Rules made by the Board <f Revenue under the, Cess Actj 
rule SO, i f  ultra vires.

Section 40 o f the Cess Act is applicable only where there is any cess 
to be levied iu the district as a whole, that i«, if there is a district revalua­
tion. Where there is a revaluation only of an estate or a tenure in any 
district, it is not imperative that notice should be served on the holder of 
that e-state or tenurd according to the provisions of the hist paragraph of 
section 40,

Rule SO made by the Board o£ Revenue under tiie authority given by 
section 182 of the Cesa Act is not nltra vires of the law aufl it is the Board 
o f Reve lU© whicii has to fix a data from -whieh revaluation is to take 
effect,

®Appeal from Appillate Decree, Isfo. 738 of 1924, against the decree of 
Liddell, District Judge of Hooghly, dated December 21,1923, revers­

ing the decree of L'll Bahary Ohattcrji, Subordinate Julgo of that district, 
dated Auguat 22, 1921.
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