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it is still iociiiiibeiit ui5on them to satisfy the Court 
tliafc their cause of action is not witlilii the ambit of 
section 6S, and if they Cail to do so the suit or legal 
proceeding will fail.

The result is that the decree of the h)wer Appel kite 
Court is set aside, and the suit will be .sent kick ty ike 
trial Court to be lieaitl on the merits in accordance 
with hiw. The plaintitfs will have iheir costs of aiitl 
incideiitid to the present appoal and in the lower 
Appelhite Court in iiiiy event. The costs in the tria! 
Court will abide the event.

Mallik J . I agree.
ST. G.
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Saîaya

ClIANIiEA
Rah A.

J.

Appeal allowed; case remanded.

APPELLATE Ci¥IL.

Before Page and Mallih JJ.

HAKENBHA KUMAK ROY OHOWBHKY 

THK SECRJIITARY OF STATK FOR INDIA*

Puhlic Demand— V efiijlm ie— Bengal PtthUe Demmid$ Recm ery A c t {B tng, 
I I I  v f  1913) 8S. S i ^SS and S7—^Record o f Flighls-^Bengal Tenancy A cp 
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I£ fit tlie time wliea a eertjfieate under t5ie Bengal Polilic iJemands 
Becovery Act is signed t!sere is uu public demand ’’ iJiie tmm tlie 

certificate debtor the certifieaie m ultra mteĝ  tmd All proceedings 
founded thereon are iwill ami voitl.

BalM shm  Das v* Simpson (1) referred to.

^Appeals frwn Appellate Decrees, Nos. l l t S  ftud IH 4 of IdM, against 
the decrees o£ Kuaiadrf Nath Eoy, Addittaaa! Subordinate Judge of 
Mjmenwngh, dated Dec. 17, affirming the decrees of Moulvi
M. Ahmed, Munsif o f Taagaii, dated March 19. 1026.

( I ;  (189S) I. L. B. 25 CWc. 833  ; L. R. 25 I .  A, 15L

t m
Atig. 14.



When the certificate ia void tlie right to seek relief in a Court of law is 
not talren away.

H a k e m d e a

Kov AppeaiL by the plaintiffs Eai Bahadur Harendra
CiiowDHRY Kixniar Roy Ghowdhry and others.

The The plaintiifs were fractional shareholders in a
SEĜETiRv 20iiiijidari, and 16 annas patnidars thereiinder.

O F

State Certain lands having accreted to that zemindari and
iNmA. zemindars having refused to take settlement of

such accreted lands, the Government took khas 
|)ossession of them, and the plaintiffs were recorded 
as the tenants of the separate diara mehals. There
after rent and cesses in respect of such mehals being 
in arrear five different certificates under the Bengal 
Public Demands Recovery Act were issued against 
the plaintiffs on the 28th October, 1920̂  26th March, 
1922, and ^ilst January, 1921. The plaintiffs paid the 
amounts under protest, and brought the present suit 
ori the 21st July, 1924, for a declaration that they were 
not liable for the rent and cesses in respect of those 
diara mehals, and that the certificates were ultra  vires^ 
and also claimed a refund of the sains paid iiiider the 
certificates. Tiie defence was that the suit was barred 
under the Public Demands Recovery Act, and under 
sections 104H and lOlJ of the Bengal Tenancy Act 
the pla;intiffs were precluded from challenging the 
correctness of the record of rights.

The learned Munsif dismissed, the suit, and the 
lower Appellate Court upheld that decision. On that 
th is  appeal was filed.

Mr, Dwarka Nath O iakraverty  (with liim 
M r, K ali K in ka r  Chakraverty), for the appellants. 
The plaintiffs were never in possession of the diara 
mehals and no ‘ public demand* is recoverable from 
them. The certificates were ultra  vires, and all pro
ceedings taken under them are null and void.
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BaiJcishen Das v. Simpson (1), Girjanath Roy Ohow- 
dhry  V. Bam  Das (2). The certificates
being without jarisdiction the plaintiffs were not 
bound to follow the procedure in the Pablic Demands 
Recovery Act. They had their relief under the 
fjenerai law. Janakcihari Lai v. Gossain La i Bhaya  
Gaywal (3). Either Article 120 or Article 62 of the 
Limitation Act and not the special provision in the 
Public Demands Recovery Act would apply in this 
case. Saruda Oharun Bandopadhaya  v. Kista  
Mohim Bhattacharjee (4), Sookan Sahti "v.Lala Badri  
Narain  (5).

The settlement record only raises a presumption 
which is rebuttable.

Mr, Surendra Nath Guha (with him Mr. Syed 
Nasim AH), for the respondent. The plaintiffs’ suits 
are barred by liinitation. The plaintiffs not having 
tairen advantage of section 34 of the Public Demands 
Recovery Act for proving that no “ public demand ” 
was recoverable from thffem within the time provided 
thei’ein cannot have recourse to the general law. The 
settlement record is in favour of the defendant. The 
plaintiffs have taken no steps to have the record 
corrected as provided in section 104H of the Bengal 
Tenancy Act. Uma Gharan v. Lakshm i N arayan  
(6). The plaintiffs were bound to follow the proce
dure in the Act itselfj and not having done so their 
suit is barred.

Cur. adv. vult.

1928

H a b e n d b a

K u m a r
R oy

C h o w d h r y

V.
T h e

S e c r e t a r y

OF
S t a t e

FOE
I n d i a .

Page J, The plaintiffs are 7. annas and odd co
sharers in a zemindari, and 16 annas patnidars under

(1) (1898) 1. L. R. 25 Calc. 833 ;
L. R. 25 I, A. 151.

(2) (1891) I. L. R. 20 Calc. 264. 
(3}(1909)I. L. R. 37 Calc. 107

13 C. W. N. 710.

(4) (1897) 1 G. W. N. 516.
(5) (1905) 5 0. L. J. 686.
<6) (1926) Unreported. S. A.

No. 2411 of 19*23, decided on 
17-2-1926.
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t'lie zesniiidars. Oerfcaia iaiids have accreted to tlie 
zeiiiLiulari, and diara x^roceediiigs were taken by the 
Government for the parpose of the resumption and 
settlement of the accreted landB, and the assessment 
thereof with revenue under Regulations V II of 
182:̂  and I of 1825, Act X X S I of J858, Act IX of 1S47, 
and Chapter X of the Bengal Tenancy Act. The 
zemindars refused to take settlement of the accreted 
lands, and were granted malikana in respect thereof^ 
The Government then took klias possession of the 
accretions, and in the record of rights the plaintiffs 
were recorded as the tenants of the separate diara 
melials Nos. 13618jl3U6 which had been formed out of 
the accreted lands. Thereafter five certificates under 
the Public Demands; Recovery Act. (Beng. I f f  of I9I3) 
were Issued, and notices served iii)on the i>laintiffs for 
the recovery of arrears of rent and cesses alleged to 
be due from them as tenants of these diara mehals 
under the Government. The plaintiffs under protest 
paid the amounts demanded under the certificates 
on the 28th October, 1920, 26th Match, 1922, and 31st 
January, 11>24. On the 2ist July, 1921 the jjlaintiffs 
brought the present suits for a declaration that they 
are not liable for the rent and cesses in respect of 
these two diara mehais, and that the certificates were 
issued ultra vires and were null and void. The 
plaintiffs also sought to recover by way of refund the 
RtLiBS paid thereunder to the Government.

Three defences were raised by the Secretary of 
State for India.

(1) That the plaintiffs had failed to bring the 
present suits within six months of their petition 
denying liability under section 9 of the Public 
Demands Eecovery Act, and, therefore, under sections 
34, S5 and 37 of the Act the suits were barred by 
limitation.
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(2) That as the plaintiffs had failed to bring a suit 
within the time limited by section 104H of the Bengal 
Tenancy Act the plaintiffs in the present suits were 
precluded under sections 104 J  and 111 A from challeng
ing the correctness of the entries in the record of 
rights to the effect that they were tenants of the 
diara mehals under the Government, and were liable 
to pay the rent therein stated to be settled.

(3) That on the refusal of the zemindars to take 
settlement of the lands that had accreted to their 
zemindari the Government was entitled to treat the 
plaintiffs as tenants under the Government of the 
new estates that had been created out of the accre
tions, and to recover rent and cesses in respect of the 
same from the plaintiffs.

The first contention on behalf of the defendant 
raises the question whether the only mode in which 
the validity of a certificate issued under the Public 
Demands Recovery Act, and the liability of the 
certificate-debtor to pay the “ public demand ” there
under, can be challenged is by resorting to the 
machinery provided in the Act.

The general rule is “ that an affirmative statute 
“ giving a new right does not of itself and of necessity 
“ destroy a previously existing right. But it has that 
“ effect if the apparent intention of the Legislature is 
“ that the two rights should not exist together” [per 
Lord Oranworth, L. 0. in O'Flaherty v. M ’Dowell (1).' 
W hether the new remedy is exclusive or cumulative 
in each case will depend upon the true construction 
of the statute under consideration.

Now, it is to be observed that in section 37 the 
Legislature, when limiting the common law right of 
the subject to seek relief in a Court of law, refers to
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(1) (1867) 6 a .  L. Cas. 142, 157.
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“ a cerfciflcate duly  filed undei’ this Act ”, and, in my 
opinion, it is a condition precedent to the issue of a 
valid certificate that the “ public demand” should be 
due and payable by the certificate debtor, and if at 
the time when the certificate is signed by the certi
ficate officer there is no “ public demand ” due from 
the certificate debtor the certificate is ultra vires, and 
all the proceeedings founded upon it are null and void. 
The ruling of the Judicial Committee in Balfdshen 
Das V. Simpson  (1), relating to the cognate provisions 
of the Bengal Land Revenue Sales Act (XI of 1859) is 
applicable to the Public Demands Recovery Act 
[JanakdhmH Lai  v. Gossain Lai (2), Nandan Missir 
V. Lala H arakh N arain  (3) Pratap  v. Secretary o f  
State fo r  h id ia  (4), Dhorendra Krishna Miikherjee v 
Mohendra- Nath Mukherjee (5). In Balkishen Das 
V. Simpson (1) Lord Watson, in delivering the judg
ment of the Board, observed that “ the Act does not 
‘‘sanction and by plain Implication forbids the sale of 
“ any estate which is not at the time in arrear of 
“ Government revenue . . . .  But the chief and 
“ substantial objection upon which the appellants' 
“ plaint is based is that at the time when their 5-annas’ 
“ share of the village Shahzadpur AnderkillCwas sold, 
“ there were no arrears of revenue due by them in
“ respect of i t ..................................The result is that the
“ whole of the p.roceedings of the Collector with a view 
“ to the sale of the 5-annas share were beyond his juris- 
“ diction, and are not entitled to the protection given 

him by the Act in cases where sale is-authorised, 
although it may be attended with some irregularity 
or illegality ” (ihid p. 842); Sheikh Haji Mutasaddi

(1) (1898) I. L. R. 25 Calc. 833 ;
L. R. 25 I. A. 151.

(2) (1909) 1. L. R. 37 Oalc. 107.

(3) (1910) 14 C. W. N .607.
(4) (1922) 35 C. L. J. 304.
(5) (1922) 27 C. W. N. 386.
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M ian  v. Mahomed Idris (1), Mahomed Jan  v. Ganga 
Bishun Sing (2).

The issue to be determined, therefore, is whether 
the arrears and cesses in suit were due from the plain
tiffs at the time when the certificates were issued. The 
defendant’s second contention is that under sections 
104J and 111 A of the Bengal .Tenancy Act the plain
tiffs are precluded from asserting in the present suits 
that they are not Liable as tenants to pay the rent 
settled and cesses in respect of the two diara mehals, 
as they have failed to challenge the entries to that 
effect in the record of rights as provided by the 
Act. The answer to tha t contention is that under 
section 104J, although the entry relating to the rent 
settled is conclasive, any other entry is not irrebutta
ble, but “ shall be presumed to be correct until it is 
proved by evidence to be in c o rre c t[ se c t io n  103B (3)̂  
Priya N ath  Basu  v. Tara Chand Moral (3), Uma 
Gharan v. Lakshm i N arayan  (4). Now, the entries 
in the record of rights that the plaintiffs are tenants 
of the two diara mehals and are in possession of the 
same through sub-tenants clearly are rebutted by 
the following facts found by the lower Appellate Court, 
tliat “ no ^jttlement was or could under the law be 
offered to them as patnidars ”, and that “ the plaintiffs 
were not in  possession of the diara mehals, and 
refused to take settlement thereof

Nevertheless, the third  contention of the defend
ant is that, notwithstanding the refusal of the plain
tiffs to become tenants under the Government, after 
the zemindars had declined to take settlement of the 
lands that had accreted to their zemindari the
Government was entitled to treat the plaintiffs as

ft
(1) (1915) 19 0. W. N. 764. (3) (1923) 27 C. W. N. 982.
(2) (1-aiO L. R. 38 I. A. 80. (4) (1926) Unreported S. A. No.2111

of 1923 decided on 17-2-1926
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1928 . tenants under the Government, and to claim rent and 
cesses from the plaintiffs in respect of the two diara 
mehals. In  my opinion, this contention is ill-founded. 
No doubt in the circumstances the plaintiffs under 
the law were entitled to claim these accreted lands as 
appertaining to their patni tenure, but to contend that 
the Government could compel them to take settlement 
of the accreted lands even against their will is to 
advance a proposition opposed to good sense and 
justice, and for which, I apprehend, there is no justi
fication in law.

In  the present case it is not pretended that the 
plaintiffs have taken possession of the lands in suit, 
or that they haye entered into any agreement to take 
settlement of the lands from the Government, and I am 
of opinion that at the time when the certificates were 
issued there was no “ public dem and” due from the 
plaintiffs, that the certificates were zd^ra vires the 
certificate officer, and that all the proceedings foun
ded upon the certificates were null and void.

I am of opinion that the plaintiffs are entitled to 
the declarations for which they pray, and as the claim 
for a refund of the arrears and cesses that were 
paid under protest is in substance oiie for money had 
and received by the Secretary of Stale to their use 
Article 62 of the first schedule to the Limitation Act, 
(IX of 1908) is applicable, alid the plaintiffs are 
entitled to recover the sums paid under protest, 
except the amount of the payment on 28th October 
1920, which was not made within three years of 
filing of the suit. The decrees of the lower Appellate 
Court will be set aside, and a decree in the above 
sense passed in favour of the plaintiffs with costs in 
all the Courts.

Mallik  J. I agree.
*

N. a. Appeal allowed.
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