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CRIMINAL REVISION. 

Before Chotzner and Gregory, JJ. 

HAlVI GOPAL GOENKA 

v. 

NARAYAN DAS CHANDHA.* 

J/ arket - RivaZ bazar-Breach of the pe·lce likely-Jlld .• diction-Injunction, 
temporary-C1'iminal Procedure Code (Act V of 1898), s. 141.. 

In the case of a dispute between the owner's of two rival bazars a 

l\lagistrute has jurisdiction and is amply justified in pas~ing an order 

uncleI' section 144 of the Code of Criminal Procednre restraitJing one 

owner temporarily from holding i1is new market where there was a series 

Qf acts committed uy his servants in holding sllch market likely to lead to­

a breach of the p~ace. 

Bykuntram Shaha Roy v . .Jfea ian (I) followed. 

Salish Chandra Roy v. Emperor (2) and Bidhu Ranjan Mazumdar v. 
Romesh Chandra Roy (3) di8s~nted from. 

RULE obtained by RaIll Gopal Goeuka, accused. 
The facts of the case out of which this Rule arises 

al'e stated fully in the jlldglnent of the Additional 
Sessious Judge of Howrah which ,vas a~ follows :-

\I Pr')ceedings under section 14 ... , Criminal Procedure Code, were 

"started on the petition of ~arayan Oas Chandra, an o ffice l' of the 

" estate of the heirs of the late Kirti Chand.·u Oaw, and the suusequent 

." Police report. On 27-7-19:l7 Ram Gopal Goenka wa~ pl'Ohibited by all' 

"injunc~ion under section 144 Criminnl Procedure CGde £1'0111 holding 

" a new market on the premises, Nos. 97 and 99, Harag .. 'lnj Hoad, Balkea. 

'"' Criminal Revisions t-,os. 962 of 1927, against the decision of N. K. 

Bose, Additional ECl:lsions Judge of Howrah, dated Sep. 19, 1927, con­

firming the order of H. C. Bose, Deputy Magistrate of Howrah, dated 

July '27, 1927. 

(1) (1872) 10 B. L. H. 434 j 

18 W. R. ~r. 47. 

(2)(1906) 11 C. W. N. 79. 

(3)(1906) 11 C. \V. N. 223. 
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“ This was done after liearing the leanie'i pleaders appearing ou behalf 
'■ of iioth the p arties .  The cass was adjoarned on that date t o  5-8-192?
“ for beariog the aecuseii and tl̂ e opposite party if  necessary. On 
“ 29-7“1927 Bara (itipai Goi^nka moved the Diritriet Magistrate under 
“ section 435 Criminal Procedure Code against the order dated 27-7-19‘>7.
“ The District Magistrate after heariai^ the advocate appearin'^ for Kam 
“ GupAl Goenka refused to  interfere at that >taî e of the ease and rejected 
“ the application under section 435 Criiuiiial Procedure Code. The case 
“ was tvieii duly heard l>y Mr. H. G. Boai-, Magistrate, 1st class, Howrah. 
“ ll-i oxarniiied tiie witsics- ê-s for the parties on 15-8-1927, 16-8-1927 and 
“ 17-S-1927 and passed the tinal orders, making his order under section 
*■ 144 Criminal Procedure Code absulute, on 18-8-1927.

Ram Gopal (xoenka now prefers this petition under section 435 
“ Criminal Procedure Code a.-ainst the final order dated 18th August 
■“ 1927- There is no force in the contention of the learned vakil for the 

opposite party that thirf application under section 435 Criminal Procedure 
“ Code cannot be entertained under clause {4} of section 435 Criminal 

Procedure Code. The application under section 433 Criminal Procedure 
*■ Cude to the District Magistrate was a g a i n s t  the order dated 27th July 

1927. The present application under section 4S5 is agaiiii-t the final 
■®‘ order dated 18th August 1927. . . . . . .

The holding of a ktU on one’s property id ccitainly not a wrongful 
■“ act by it&elf. But in the present case, as I have aaid, the petitioner, 
■*' Ran-i Gopal Ooenka, %vas holding the market there unlawfully in 
“ defiance of the autiiority of the Ciiairnian of the (Howrah) Municipality 

and the police. lu the present ease he was holding the market daily, 
“ It is not a case of bolding a M i on a particular day of the week other 
“ tiian that on which the old hut is held. He molested the stall-keepers 

of the old market to various ways. He has by force been preventing 
■“ people from attending the old market of the Daw Babus. The act of 

the accused was not lawful, and t^ere is a likelihood of an imminent 
breach of the j>eaĉ . I n these circumstances the learned Magistrate has 

■“ been justilied in not rescinding his order of injunction dated 27-7-1927 
and la roakii^g tlie said order aUsolutB

Thereupon Ram Gopal Goeiika moved the High 
Court and obtained a Rule which also directed 
that the injunction should continue in force pending 
the hearing o! the Rule after the Long Vacation. 
The Rale, however, was not heard till 18th January
ms.



Babu MritunjGy Chatterjee, for tbe opposite party, 
raised a preliraiiiaiy objection tliat tlie oriler of r^iT^p.il
iiijiinctioii liaviog riiii out under section 141, Ciiiiiiiiai Ci.:>i.\K4
Procedure Code, by two moatiis’ efflux of time the NAitATA?.
Rule liad become iiifriietuous. ^Chasdea.

Mr. LangfordJam es  (with Mr. .4. C. Mdkherjee 
and Babti Siires Chandra Tahtqd(ir). lor t!iei)el.!- 
tioiier, A decision of tlie Higii Court on the legtility 
of this order of tnjimetion in iiece.ssiiry as tlie peti­
tioner is being prosecuted under section 188 liidiaii 
Penai Code for disobeyini:,? that iujunctioii iiiifier 
section 144 Criminal Procedure Code, I rely on the 
decision in Chandra N'atJi Mukherjee v. East Indian  
Ecdlway (1). Proceedings under section 107 Criminal 
Procedure Code .should have been instituted agiiinst 
the durwans who were guilty of the acts of violence 
comphiinecl of. The Legislature never contemplated 
the use of section 144 Criminal Procedure Code in a 
dispute between the owners of rival markets.
Batish Chandra Hojj y . Emperor (2) and Bidhu  
E anjan  M asw ndar  v. Romesh Chandra Boy  (3).

Bahu 3Iritanjoij Chaiterjeeiv^iih Babu M aidndra  
N a th  Banerjee, No. JJ, and Babu SUansu Bhusan  
Bose)^ for the opposite party. As the wording of 
section 144 Oriminai Procedure Code is very clear 
and comprehensive, the Magistrate has JuriBdiction 
and can in certain circumstances order any i>er.son, 
including the proprietor, not to hold a market on his 
own land. In thia view I am fortified by the deei- 
ston, of the Full Bench in B yk im tra m  Saha Roy  v.
M^eajan (4) which is still good although
decided so long ago» The acts of violence by the

(0 (1 9 1 8 )2 3  0. W. N. U 5. (3) (1908) 11 C. W. N. 223. -
(2) (1908) 11 0. W. N. 79. (4) (1872) 10 B. L. IE, i U  *

18 W. E. Qr. 47.
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durwaiis of Ram Gopai Goenka were clearly in tlie 
interests of their master and. his new market; and, 
unless the source of the trouble were removed by 
restraining their employer, the petitioner, it is useless 
to bind down under section 107 Criminal Procedure 
Code only some of the miscreants who would 
immediately be replaced by others for the same 
purpose.

Mr. Langford James, in reply. A person has an 
absolute right to use his property as he pleases.

Our. adv. viiU,

C h o t z k e r  A ^ D  G e e g o e y  JJ. This Rule has been 
granted in regard to an order made by the Deputy 
Mugistrate'of Howrah under section 141 Or. P. 0. The 
material portion of the order was in these terms :—

“ Whereas it appears from the petition fiie.i on 21-7-1927 by 
“ Narftiudas Chandra of 12 Shib Krihto Daw Lane, Calcutta, and the report 

“ dated the 26th July 1927 submitted thereupon by the Sub-Inspector of 
“ Golahari Police Station that Katu Gopal Goeiika of 20 Central Avenue, 
‘‘ Calcutta, is holding a new market at Nos. 97 and 99 Haraganj Hoad, 
"Siilkea, adjacent to the oJd Haraganj Bazar belonging to the Uaw Babug 
“ of Jtirasankft, Calcutta, for which a breach of the peace, is apprehended : 

I du hereby prohibit the said Earn Gopal Goenka from holding a new 
“ market at Noh. 97 and 99 Haraganj Road as the holding of such market 
“ will lead to an imminent breach o f the peace ”.

Kow, the order was only in force for two months 
and it expired on the 27th of September 1927. P rim a  
facie, therefore, the necessity for vacating it is not 
clear except on the ground that proceedings have been 
taken against the petitioner under section 188 I. P. C» 
for violating It.

There is no dispute that the market which has 
been prohibited is situated on the petitioner’s own 
land. The findings in the present case are that he 
applied to the Howrah Municipality for sanction to
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construct certain buildings upon this land and, 
according to the petition, ?anetion was firsb accorded 
by the Municipality but was afterwards revoked on 
the 30th June 1927. The facts found by both the 
Courts below are that the petitioner continued the 
work of construction in spite of the fact that sanction 
had been withdrawn. I t  is said also that he had no 
license as required under the Municipal Act, though 
this matter does not appear to be entirely clear. The 
further finding is that certain Nepali durwans in the 
employ of the petitioner forcibly dragged vendors to 
the new market and otherwise molested the public by 
conducting passers-by into the market presumably 
with tlie view of making them buy their commodities 
there rather than in the adjacent bazar belonging to 
the Daw Babus. Both the lower Courts have found 
that it was likely to result in an imminent breach of 
the peace. The question, therefore, we have to 
consider is, “ whether the Magistrate was in these 
circumstances justified in passing an order which 
admittedly is intended to operate only in cases of 
extreme urgency Mr. Langford James, who has 
appeared for the petitioner, has contended that 
section 144 Or. P. 0. is never intended to be used in. any 
case of dispute between the owners of two rival bazars 
and that, if some servants of one of these owners are 
shown to have acted illegally or oppressively, section 
107 Cr. P. C. is the proper section to be proceeded under 
to bind them down and to restrain them from commit­
ting further offences. He has referred to two cases, 
namely, the cases of Satish Chandra Boy  v. Emperor 
(1) and Bidhu B anjan  M asumdar  v. Bomesh 
Chandra Boy (2). The learned Judges who decided 
the first of these two cases were of opinion that the 
Magistrate could not by passing successive orders

(1) (1906) 11 C. W. N* 79. (2) (1906J 11 C. W. N. 223.
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under section 144 Or. P. 0. extend the operation 
of the order beyond the time limited by sub-section
(6) of section U4 Or. P, 0. and that the most 
appropriate section of tlie Code to deal with cases of 
rival hdts which might cause a breach of the 
peace was section 107 of the Code. No doubt that 
view must be treated with respect. But we are of 
opinion that the j)owers of a Magistrate to deal with 
the situation, where a breach of the  peace is in his 
opinion imminent, have been so clearly defined in the 
Pull Bench case of B yku n tra m  Shah a Hoy v. 
Meajan  (1) to which our attention has been drawn by 
Mr. Ohatterjee, who appears for the opposite party, 
tbat we cannot do better thau set dow^n some of the 
findings therein contained. W hat the learned Chief 
Justice, Sir Richard Couch, in interpreting the vords 
o£ the section, said is t h i s ; ‘‘ The word ‘ certain ’ 

Ijlaced before the word act and afterwards repeated 
“ twice in the expression ‘ to take certain ord.er with 

certain property in his possession’ leaves no 
“ reasonable doubt in our minds that the Legislature 

intended to give full and ample powers to the 
‘•Magistrate—tlie Chief Officer entrusted with the 
“ duty of preserving the peace of the district—to 

restrain any person from doing any act or to 
“ command him to hold any property in his posses- 
“ sion subject to any condition, whenever such 

Magistrate shall consider that such a course of 
“ procedure is likely to prevent or even tends to 

prevent a riot or an aiSray ” ; and again the learned 
Chief Justice said, “ A particular act or a particular 

mode of enjoyment of |iroperty might be perfectly, 
‘‘ innocent or lawful in itself. But the act may be 
“ done Of the property enjoyed in that particular

Cl) (1872) 10 B. L. R. 434 ; 18 W. R. Gr. 47.
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“ mode under circumstaijces caicidatecl to leiicl to a 
serious breach of the peace attended even with loss 
of human life ; and it would he by no iiieanrt proper 
or desirable to hold that even in such cases the 

“ chief peace officer of the district has lio power to 
issue an order such as that cuiiteiiiplated tjy secticm 

“ 63 oi Act X X T of 1801 While, tht-refore, in tlie 
present case, it iua3" be conceded that the petitioner 
has an absolute right to nse his property a.̂  he pleases, 
yet, if the mode of eiijoyoieiit of this property, 
innocent and hiwfiil as it mifjlic be, resulted or tended 
to result, as the Magistrate htis found, in a series of 
acts committed by tlie petitioner 8 servants which, in 
the Magistrates’ |iidgment. were likely to lead to a 
breach of the petice, we cannot but think that the 
order under section 114, Or. P. C.. rtsstraining ' the 
l)etitioner temi^orarilj' from holdln^^ hi8 market there 
was amply Jiistitled. We accordingly discharge this 
Kule.
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li/fie discharged.
G.  S .


