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CIVIL RULE. 

IJe/ore Page J. 

HA~I SAHAN l\IANDAL* 

v. 
RADHA HAMAN MANDAL. 

VVithdrawalof suit, whethc7' permissible after hearing and decision-Oivil 

P"ocedure Code (Act V of 19(8), s. 115, O. XXIII, ,'. 1. 

A plaintiff should not U.:J allowed to witlulraw hi~ 1:1IIit with li!Jerty to 

bring a fre::;h suit on the same Cause of action on the ground that tllel'e was 

surne formal defect in the fra.ae of the suit after the suit has been heard 

and decidell against him 011 the merits. 

Watson & others v. The Collectm' of Rajshahye and othe1's (1) and 

Khu1'da Co., Lt l. v. Darga Chal'an Chandra (2), referred to. 

ApPLICATION undel' section 1!5 of the Oode of Oivil 
Procedure. 

Halll Saran 1fandal and othel's, the defendants,. . 
obtained this rule to show cause why the order of the-
learned SuboL'dinate Judge or Burd wan allowing the 
pbintiH to \vithdl'Clw hiR Ruit should not be set asideL 

Dr, Bijan Kltn~ar Mnlcherji, for the petltioners 
Babn Bhut lVath Ohatterji; for the opposite pal'ty~ 

PAG];].T rrhis rule 'was issued under section 1]5 of 
the Oode of Ci viI PL'ocedure on an application to setti 
aside an o1,;der of the learnej Sllbordiuate Judge of 
Burdwan allowing the plaintiff to ,vithdrawa suit. 
r:rbe suit was brought by the plaintiff who is one of 
sixteen shebails of the deity Damoclar Jiu, for posses· 
sion of: cel'taiil iluluoveable property to which he 

;'Civil Revisioll No. 1071 of 1927. against the ordcl' of PratHp' 

Chandra Sen Gupta, MUllSii of Burdwan, dated JUlie ~9, 1925, 

(1)(IB69) 12 W. R 43. (2) (190H) 11 c, L, J. 45 

106. 

1928 

Jan. 12. 



mm IN D IA N  L A W  REPORTS. [TOL. LY.

vm
■Sam Sarix 

M a s p a l
V.

llATiHA
SA3U?3

Makdai..
f?AGE J .

cialined to he entitled, and of wbicli lie nlieged that 
the other sheh'iiis ill eollnsion. witli a tenant of tlie 
land had dispossessed liiiii. The land in suit had been 
piirclinsed by the grandfather of the plaintiff in the 
mime of the deit3̂  but the plaintiff alleged that the 
land was secular and not clehatter property the title 
to wiiich had passed to him. in his personal right. The 
suit was tried and determined on the merits, and in 
the event was dismissed upon the ground that the plain*- 
tiff had failed to prove his title or that the i:)roperty 
was secular property. The learned trial Judge further 
held that inasmuch as one of the sJiebaits liad not been 
impleaded and the heirs of another (who had died 
pendente lite) had not been substituted there was a 
defect of parties, and upon that ground also the suit 
failed. The plaintiff lodged an appaal and in the 
course of the hearing before the lower Api^ellate Court 
the plaintiff applied for permission to withdraw the 
suit with liberty to bring a fresh suit upon the same 
cause of action. -The learned Subordinate Judge 
acceded to the plaintiffs prayer and passed an order 
allowing—

the pluintiff to withdraw the suit w it h  liberty to bring a fresh suit on 
■“ th e  sa m e  c a u s e  of ticfcion against the other s h e h a i t s  (i.e., other U ia n  the 
“ plaintiff) in their character as shebait persons claiming under them as 
‘̂such”.

Whether or not, apart from the present suit, the 
plaintiff is at liberty to take further proceedings in 
this m?itter against the defendants need not now be 
<!onsidered. The question is whether th is Court has 
jurisdiction to interfere with the order under review, 
and, if so, whether it ought to exercise its powers 
under section 115 of the Code of Civil Procedure in 
iavour of the x>etitioners. How, the object of tlie 
Legislature in enacting Order XXIII, rule 1, as Xapi>re- 
hei:d, was that where a suit mast fail by reason of 
some formal defect or some other “ sufficient ground ”
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was proved, tlie Court should be al liberty, in order 
that substantial justice might be done, to permit the 
plaintifE (on such terms, il any, as it thought fit) to 
withdraw tiie suit, and. to recommence the proceed
ings in a suit duly framed according to law. But, in 
my oj)inion, it was never intended or contemplated 
that after a suit had been tried and dismissed on the 
merits the plaintiff should be permitted to start the 
proceedings all over again against the successful 
defendants merely because there was also a formal 
defect in the frame of the suit. Watson mid otJm^s 
V .  The Collector o f  Rajshahye and others (1), Khar da 
Company Limited v. Durga Charan Chandra (2). 
Otherwise, much hardship and prejadice might accrue 
to defendants who already had contested the suit, and 
had succeeded in defeating the plaintiff’s claim on the 
merits.

Now, in this case; as I read the judgment of the 
learned Subordinate Judge, he was of opinion that so 
soon as it became apparent that there was a formal 
defect in the frame of the suit he ought to allow the 
plaintiff to withdraw the suit with liberty to bring a 
fresh suit on tlie same cause of action, without taking 
into consideration the fact that the suit had been heard 
and decided against the plaintiff on the merits. In 
my opinion, in adopting that view the learned Subor
dinate Judge misdirected himself as to the meaning 
and effect of Order X X III, rule 1, and the order under 
review cannot stand.

The result is that the Rule will be made absolute, 
and the appeal remitted to the lower Appellate Court 
to be determined according to law. I assess the hearing 
fee at two gold mohiirs.

B, M. s. JRiile absolute.
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