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costrf ill the low er Con it and to the costs of the  
preX)amtloii of the paper book  in  th is  appeal.

C hotzneii J. agreed.

G . S. Appeal cdloived.
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YEENON M IW A E D  BASON, In  re.*

Income-tax—Super-tax—Income accumulating fo r  a number o f  years and 
paid  in a lamp in a year if  liable to income-tax and super-tax—Income- 
tax A ct ( X I  o f  1922), s. 16.

D iv id en d s  n o t  declared or p a id  fo r  severa l  y e a rs  bu t  su b s e q u e n t ly  pa id  

in  a luuip su m , are incom e assessable fo r  t h a t  y ea r  in  wbicli ifc w as 

p a id  an d  are liable  to i i icd m e-tax  and  su p e r - tax  u n d e r  sec t io n  16 o f  th e  

In c o m e - ta x  A c t ,  l i!22 .

I ncome-ta x  Refer en c e .
The assessee, Vernon Mil ward Bason, is a 

shareholder in three private limited companies, 
v i z . ,  i l )  Messrs. Murray & Co., Ltd., of Lncknow,
(2) Messrs. Samuel Fitze & Co., Ltd., of Calcutta 
and (3) Messrs. Oevereiix t  Co., Ltd. of Calcutta. 
Bason was never assessed in Bengal before the 
year 1925-26. Assessment proceedings were started 
on receipt of a letter by the Assistant Com
missioner of Income-tax, Calcutta, from the Income- 
tax Officer, Lucknow, enquiring whether the assessed 
was assessed in Calcutta and stating that from the 
books of Murjaj" & Co,, Ltd., it was found that a sum 
of rupees one lakh was paid to him as accumulated 
dividends during 1924-25 and a sum of Rs. 1,097 on.

1927 

Bee. 22.



1927 account of interest. Accordingly, in December, 1955, 
rTT̂ v- notice was issued on him calling for a return of 

MjLw.isn income under section 22 (3), -wliicii tiie assessee sub- 
niitted in February, 1926. In this return, he did not 
sbow the above sums reported by the Income-tax 
Officer, Lucknow, as having been received by him. He 
was, however, assessed on the 25th March, 19'26, under 
section 23(4) on a total income of Es. 1,32,110, includ
ing these sums, out of wdiich Hs. 1,097 was assessed 
to income-tax and Rs. 82,110 to super-tax. Subse
quently Bason tiled an application under section 27 
before the Income-tax Officer, District I I  (3), Calcutta, 
to reopen the assessment, and to give him an (oppor
tunity of placing ail the facts before him. During 
the hearing of this application, he filed a copy of the 
resolution of an extraordinary general meeting of 
Messrs. Samuel Fitze & Co., Ltd., held in December,
1924, as the result of which he received one lakh of 
rupees, and contended that this sum represented 
portions of his income for the seven years from 1917 to 
1923, and that the comi^any had already paid both 
Income-tax and super-tax and so he was not assessable 
again. The Income-tax Officer then cancelled the 
assessment under section 23 (4) and enquired from the 
Income-tax Officer, Lucknow, about the correctness of 
this statement. The latter replied that the i^ayment 
of one lakh of rupees to the assessee was out of the 
accumulated profits of the eom|)any, which had paid 
income-tax and super-tax in the hands of the com' 
pany and that it represented directors’ fees, which 
were not charged to the revenue account by the com - 
pany, and which had not yet been shown by any of 
the directors in their returns, as these were held in 
suspense by order of the Calcutta High Court. On 
receipt of this report, the Income-tax Officer passed 
orders under section 23 (5) maintaining the original
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nissessmeiit, on t3ie groiinil that the amount was a pari
of the mcome of the tissessee in tbe yeav of receipt, Veexon*
- r 1924-25, and as S5tch liable to assessment in lli25-2ij. iUSON,

The assesssee tbeii filed im appeal under section 3D "e- 
1)efore tbe AssistaoC Commis.siouer of Ittcoiiie»tax. 
Heaclqaarters. ubjectiiig to tlie assessment. He stated 
tliat certain shareholders calling tliemselves directors,
Avith the object of appropriating more of the prorits 
of the companies than they were entitled to, conspired 
together and passed an vires resoiiitioii on tlie
6th November, I91T, calling certain irregular drawing 

Directors’ Bonus ”, that he, who was a | th  proprietor 
■of the business of the eonipanievS and was entitled to 
i th  of the profits, then filed a suit in the Calcutta High 
Conrt and, by injunction, held up six lakhs of rupees 
of the profits of the companies; that ultimately the 
suit was compromised and the aforesaid directors 
refunded to him one lakh of rupees, representing 
profits withheld from him for the seven years from 
1917 to 1923, and on which income-tax and saper4ax 
were paid in each of those years. The Assistant 
Commissioner rejected the appeal. Thereafter the 
-assessee filed a petition under section B3/66 (2) before 
the Commissioner of Income-tax for review of the 
assessment, or, in the alternative for a reference to 
the High Court of certain questions of law arising 
out of the assessment. The Commissioner declined 
to interfere in review and asked the assessee to state 
the questions in a clearer form, which he did, and 
which are set out in the following High Court Judg- 
flient.

The Commissioner of Income-tax stated the two 
que.-^tions for the opinion of the High Court, express
ing his own opinion on the questions, *his own 
opinion being unfavourable to the assessee.

TOL. LV.] CALCUTTA SERIBIS. ^89

68



1927 M r. H. D. Bose (with him Bahu A m hika  Pacla
Chaudkuri), for the assessee. The directors illegally 

Milwabd drew certain amounts as bonus each year from 1917"
Xn re! onwards and in 1920, and Bason, the petitioner, filed

a suit in the Original Side of the High Court for in
junction and for getting his share of the amount sO' 
drawn by the directoi-s. The effect of the injunction 
was that thenceforward the alleged bonus was not 
paid to the directors, but the amount was kept in 
suspense in the accounts of the company, indicatiagj. 
in effect, that the sum was kept separate to meet tiie 
said bonus. The difference was compromised and the- 
petitioner was paid a lakh of rupees in a lump in 
This was really not income of a particular year and 
was not chargeable at all to su]3er-tax.

The money was drawn as bonus from the company 
by the directors aud it escaped assessment. But that 
is no reason why, when they refunded a portion of 
the amount, it should be assessed to super-tax.

Tfui Advocate-General (Mr. B. L. Mitter) with him 
Mr. S. M. Bose, Sr., for the Gommissioaer of Income- 
tax. The petitioner cannot object to the assessment 
o£ super-tax when lie did not object to the payment of 
income-tax. See the last portion of section 56 of the- 
Act.

;R a n k in  C. J. That con ten tion , I  th in k ,  is  h a r d ly  
m ainta in ab le ,]

Bason received the sum in a particular year and 
was assessable to tax for that sum for that year. The- 
resolution of the company and the compromise made 
in the High Court suit entitled the petitioner to get. 
the sum. I t  cannot and should not be distributed 
over several years. There is no such provision in the  ̂
Act. I t  was assessable income in the hands of the  ̂
petitioner and should be con.-sidered as his income for 
that year.
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Mr, IT. D. Bose, in re|)ly. 1927
Cii?\ adh\ vult. —% ERHON

EAJSTKm 0. J. In  this case the assessee, Mr. Y. M, Mrw.ib» 
Bason, is a shareholder in three private eonipaaies, re!
limited by shares. In 1917 and after, it- would appear 
that these companies bad some arrangement for 
pooling theiu profits. The three compaiiies 'were:
Samuel Fitze and Company, Limited, Murray and 
Company, Limited, and Devereux and Compan^^
Limited.

On the 6th November, 19T7, a resolution was passed 
by the director.^ oC Samuel Fitze and Company,
Limited, to the elfect that after a dividend of not less 
than 10 per cent, had been paid out of the net pooled 
profits of the three companies on any year’s working, 
a sum equal to one-third of the balance remaining of 
the said net pooled profits should be ax>iJlied to the 
distribution of a bonus between the working directors 
in India. The assessee, as a substantial shareholder 
In each of these three companies, objected to this 
proposal and claimed that the resolution was itXira 
vires and illegal. I t  would appear that in the 
companies’ books entries were made on the basis of 
the resolution, but the assessee having brought a suit 
and obtained an injunction, the special bonus proposed 
to be given to the working directors out of the 
companies* profits was not in fact handed over to the 
directors. The sums in dispute appear to have been 
held in suspense by the companies concerned pending 
a decision as to the validity of the resolution. In  the 
end the matter was compromised, as appears from a 
resolution passed at an extraordinary general meeting 
of the shareholders of Samuel Fitze and Company,
Limited, held on the 16th December, 1924, which 
shows that the bonus scheme was ultimately con
firmed upon certain terms as regards the assesses of
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1927 wliicli the following is the chief: “ The company
“ with the consent oi the directors will pay Mr. Bason

V ERNO^<
Milwasd “ one lakh of rupees, which shall be accepted by him

re! “ upon the basis that it represents the share of the
“ bonns claimed by him to 31 st December, 1923, which 
“ has been set aside for the directors in  terms of the 
“ resolution of the 6th November, 1917, which 
“ Mr, Bason has objected to and in respect of which 
“ these suits have been filed.”

The present question has reference to this payment 
of one lakh of rupees. As the companie^i have in  each 
year paid income-tax, together with comx^anies’ super
tax upon their profits, the assessee has not been 
required by the assessment now in dispute to pay 
income-tax upon this figure. But this figure has been 
included in computing his total income under section 
16 of the Income-tax Act of 1922 and he has been 
assessed to super-tax in respect of this total income.

The assessee’s real grievance is that if the resolu
tion of the 6th November, 1917, which he regards as 
illegal, had not been passed and acted upon, he would 
in each of the years between 1917 and 1923 have 
received a larger dividend upon his share—a dividend 
upon which income-tax would not have been payable 
by him and which would not have been in  amount 
sufficient in any year to expose him to super-tax.

The Commissioner of Income-tax has stated for the 
opinion of the Court two questions, namely-—

“ (i) Whether under the circumstances of the 
“ present case the lakh of rupees could be said to be the 
“ income of the petitioner for 1924-25 as dividends or 
“ otherwise, and whether the whole or any x>ortion of 
“ it is assessable under the Income-tax Act.

“ (nj Whether the liability to assessment attached 
“ to each of the directors, as he received each year for 

several years his share of the bonus, either by
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“ actnal ^ithclra\\’al or by credit to his priTate account 1927 
" with the companies, and whether this liability was 
“ in any way modified or in any way tmiisferred to the 
“ petitioner by the subsequent payment to him. of a /«Ve! 
“ lump sum Oil the 26th July, 1924 (as recorded in the 
“ terms of settlement in the High Court suit of 1920).'*

The only cjuestion which really rerjiiires to be 
answered is the lirst. The Commissioner of Income- 
tax has, in niy opinion, correctly held that the sum in 
question was income assessable for 1925-26. No part 
of this sum was tine or payable to the assessee until 
the companies declared it as dividead or otherwise 
dealt with it by making a payment thereof to 
Mr. Bason and the amount was part of his income in 
the year of receipt. I t  cannot be regarded, as the 
assessee has claimed, as representing the assessee’a 
profits for previous years.

The second question, stated to ns as framed by the 
assessee, appears to be altogether misconceived. The 
directors in fact did not receive this money and it 
never was taxed or taxable in their hands. The claim 
to assess the assessee upon this sum does not in 
any W'ay rest npon any theory that the directors’ 
liability to income-tax has been transferred' to the 
assessee. The Commissioner of lucome-tax has I'ightiy 
held that the correct answer to this question is that 
it  does not arise.

In my opinion, the assessment is in order j the 
questions referred to ns should be answered in the 
sense which I have indicated and the assessee should 
pay the cost of this Reference.

6 HOSE J. I agree.

B tjcklaxd J. I agree.
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