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Maniniddin, be is apparently a servant actiag under 
the influence of tlie other two. In his case, we inflict 
a sentence of six months’ rigorous imprisonment?^ 
under section M7, I. P. 0. The accnsed must 
surrender to their bail to serve out the sentences.
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G r e g o e y  J. I agree.

A. C. R. C. 'Refertnce accepted.
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WiU—Ad^}}inisirator, authority <->f-~Power to dispose o f  how
f a r  restricted—Prolate and Administration Act (V  o f  lSS])-~Hindu
Wills Act {XXI  o f  1S70), s. 2~-Ifidian Suceeiskm Act  (Z  of tS6S)^ 
s. 269.

Before tlie parsing of the Probate and Administration Act, an adminis
trator acting under the Hindu Wills Act, had the same authority as an 
executor under section 269 of the Indian Succession Act which was rand® 
applicable to Hindus by section 2 o i tlie Hindu Wills Act.

An executor or adminiHtrator has no absolute power to diapose of the 
property of the deceased i£ it is not necessary for the purpose of adminis
tration of the estate, but a honafide purchaser may be protected in certain
cases where a transfer is not for that purpose.

Preonath Karar v. Surja Coomar Qoswami (1), Solomon v. Atlen- 
borough (2) and Richetts v. Lewis (3), discussed and followed.

* Appeal from Original decree, Ko, 227 of 1925, against the decree 
of Hem Chandra Das Grupta, Subordinate Judge of Chittagong, dated 
Sep', 15,1925.

U) (1891)1. L. E. 19 Calc. 26. (2) [1912] 1 Ch. 451.
(3) (1882) 2n Ch. D. 74.5.
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A p p e a l  b y  Tarakeswar Bas Gupta and others, the 
defendants.

This appeal arose out of a salt for recovery of 
possession of certain property which the plaintiffs 
claimed, as reversionary heirs o£ one Bhowani Das 
Bhattacharjpa who died testate leaving a widlow 
Bamasund,ari. Bama Snndari was granted letters of 
administration of' the will by the Court. She execut
ed two permaaent leases in favour of one Gour Hari 
Das, the predecessor-in>interest of defendants Nos. 7 
to 15 and. the properties covered by these two leases 
were the only subject matter of dispute in this appeal- 
The lower Court decreed the suit in favour of the 
plaintiffs. The defendants appealed to the High 
Court.

T ara kesw a b
D as

G u p t a

V.

A m b i c a

C h a e a n

Bh a tta -
CHABJEta.

1927

Dr. Sarcit Chandra Basak  (with him B a lu  
Chandra Sekhar Sen and Babu N ik im ja  Bihari Roy), 
for the appellants, contended that the learned trial 
Judge was clearly in error with regard to the jpowers 
of the executor or ad-ranistrator after the Hindu Wills 
Act came into force. Under section 2 of the Hindu 
Wills Act, section 269 of the Indian Succession Act 
is applicable to Hindus and under that section the 
administrator has power to dispose of the property of 
the deceased in such a manner as lie thinks fit. 
The lease was executed in 1875 before the passing of 
the Probate and Administration Act. That Act 
curtailed the power of the administrator to dispose of 
the property by lease or sale. He further contended 
that the suit is barred by limitation. The widow 
incurred forfeiture under the x^rovisions of the will- 
The suit not having been instituted within 12 years 
from the date of forfeiture it is barred.

Bah a Jogesh Chandra Boy  (w ith  h im  Bahu 
Narendra K um ar Das, Babu Nripendra Chandra
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19-J7 Das and Jafneswar M ajumdar), for the res-
TAB.%.mTAR pondents, con tended  that the lease  w as n o t  a hona f ide  

lease. l a  order to be etl’ec tiv e  and  b in d in g  the lease
Gupta must be executed in t)ie coarse ol' administration. 

There is no finding that the lease was executed in 
order to pay any debt of the testator or for any other 
like causes.

Bahu Chandra SekharSen, in reply. The lease was 
granted in the course of administration. In the plaint 
the plaintiJfa had admitted that the lease was gianted 
as administratrix. Merely because the lease does not 
describe in what capacity tiic lease was graiited that 
would not in any way affect the validity of the lease : 
Preonath Karar Y. Siirja Cnomar Gostu im i  (1). No 
question of bona fide or otherwise of the transaction 
has been raised in the trial C ourt: Corspv v. Ca?'t- 
ivright (2).

G h o se  J. This is an appeal by som e of the defen
dants, that is, defendants Nos. 7, 10, 16 and the 
representatives of the original defendant No. 14, 
against the judgment and decree of the Subordinate 
Judge, second Court, Chittagong, dated, the 15th 
September 1925.

The suit was orginally brouglit by the plaintiff 
No. 1 only by making the plaintiff No. 2 a pro foy^ma 
defendant who was subsequently transferred on his own 
application to the category of plaintiffs. These two 
plaintiffs claimed the property in suit as the rever
sionary heirs of one Bhabani Das Bhattacharjee who 
died in October or November 1BT4, leaving a widow 
•Bama Bandar! surviving him. Bhabani had previ
ously executed, a will, dated the 28th July, 1874, by 
which he had at)pointed several executors. The 
executors renounced their executorship and the widow 

■ 0) (1891) I. L. R. 10 Gale. 26. (2) (1875) L. R. 7 H, L.73I .
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applied for letters of administration with a copy of 1̂ 27 
the will annexed wliicii was granted to lier on the TarH ^ wa
■8th of February, 1875. It appears tbat on the 6th May,
1879, the widow Bam a Sundari executed two per- «.
manent leases in favour of one Gonr Hari Das Ambioa

(JaAEAN
(Ohoudhiiry), the predecessor-in-interest of defendants i-h a t t a - 

Kos. 7 to 15 and the properties covered by these two 
leases are the only subject matter of dispute in this 
iippeaJ. The Subordinate Judge has made a decree 
for posHtJssion in favoar of the plaintiffs making the 
•defendanrs liable for mesne profits. Erom that decrees 
these defendants have appealed to this Court.

The history after the grant of the letters of admi
nistration is that the agnates of Bhabani Das oppres
sed his widow in various ways so that she was obliged 
lo leave the family dwelling house of her husband and 
had to go 10 live in her father's residence. In Sep
tember, 1899 she applied to the District Judge for 
permission to sell certain properties. This permission 
was refused and in that order the District Judge made 
-certain observations about the revocation of the 
letters granted to her. In November, 1899, two of the 
executors applied for letters of administration with 
the will annexed of Bhabani Das and the plaintiff 
No. I also made a similar application. In  the mean
time on the 28th September, 1899, Bama Sundari sold 
her right to all the properties to the predecessor-in- 
interest of defendants Nos. 1 to 6. The learned Dis
trict Judge granted letters of administration to one of 
the executors named Kebal Krishna Bhattacharji. On 
appeal the High Court sec aside that order, and the 
result was that the original grant to Bama Sundari 
was not interfered with. In September, 1906, Bama 
Sundari brought the properties covered by the two 
Vattas of 1879 to sale after having obtained a decree for 
rent. It will be noticed tbat this was after she had

E
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parted with all her interest in the properties iefc by her 
husband. The disputed properties were purchased by 
the pred.ecessor-i 11-interest of the defeudaiits Nos. IS 
to 19, who has been found to be a henamidar of the 
origi]ial lessee Gour Hari. Bama Sundari died, on the 
lOth January, 1921, and this suit was brought by 
the plaintiffs to recover possession of the properties 
left by their maternal uncle Bhabaiii Das, of which the 
properties sublect to the aforesaid leases are now the 
subject matter of this appeal. The ground urged by 
them is that there was no legal necessity for the perma
nent leases. The Subordinate Judge in his judgmeiifc 
discusses various j)oints and has come to the conclusion 
that the leases were not granted for legal necessity. 
He has further held that the widow*had only limited 
powers of alienation as administratrix and had not 
the power before the passing of the Probate and Admi
nistration Act, 18S1, to grant permanent leases withouti 
the sanction of the District Judge. He has also held 
that the transaction entered into by the widow in 
granting permanent leases was not a hona- fide one. 
He api^ears to have been of opiDlon that the Selami 
which was said to have been paid to the lady before 
the Sab-Registrar was not actually received by her> 
but that there was only a show of payment. In that 
view he has decreed the suit.

The first contention on behalf of the appellants is 
that the Subordinate Judge iias misread the law as 
regards the powers of an administrator governed by 
the Hindu Wills Act before the i)assing of the Probate 
and Administration Act as stated in Philips and 
Trevelyan’s book on Hindu Wills (2nd Edition, page 
225), by omitting a “ n o t” in the quotation made by 
him. This is true. Thoir argument is that before the 
passing of the Probate and Administration Act, an 
administrator acting under the Hindu Wills Act had
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the same authority as an executor uuder section 269 of 1927 
the Indian Succession Act which was made applicable Taeakesŵ b 
to Hindus by section 2 of the Hindu Wilis Act. Sec
tion 269 of the Succession Act of 1865 m us tliiis :—

An executor or administrator has power to dispose of the property of 
the deceased, either wholly or in part, in such manner as be may think
fit.”

D a s

G u p t a

V.
A MB 1C A

Charan
B h a t t a -
CHAEJEE.

I am of opinion that the Subordinate Judge was g h o s e  J. 
wrong in his view of tlie law as regards the powers of 
an administrator under the Hindu Wills Act before the 
passing of the Probate and Administration Act of 1881.
W hether the leases are binding on the plaintiffs or 
not will depend on other considerations and the matter 
will be dealt with later on.

The next point urged is that in any view of the 
case under the terms of the will, it should be lield 
that the widow forfeited her right to succeed to the 
property by the sale of all her properties inherited 
from her husband on the 28th September, 1899, and that 
the plaintiffs were entitled to come in as heirs under 
the Hindu Law on that d a te ; and the suit having been 
brought in January 1921 was barred by limitation.
With regard to this point we are of opinion that the 
appellants’ argument canuot be sustained. Even 
assuming that the sale would work a forfeiture of the 
right of the widow, which we are not prepared to hold, 
there is no subsequent disposition of the property 
under the will and the result would be an intestacy.
The widow was the heir under the Hindu Law and 
she would be entitled to hold the property as the heir 
of the testator Bhabani Das under any circumstances 
when there was no gift over under the will; and so 
long as Bama Sundari was alive,, the plaintiffs would 
have no title to the property left by Bhabani.

The first point is a more substantial one and 
requires careful consideration. I t  is contended on
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behalf of the respondents that Bamii Siindari did 
not giv̂ e the permanent leases of the property in 
question in the course of the administration of her 
husband’s estate, and therefore the power conferred 
npon an administrator under section 269 of the 
Succession Act of 1865 does not come into play. 
Letters of administration were granted to her in 1875. 
The finding of the Subordinate Jude is that there were 
no debts to be paid by the administrator. I t  was not 
necessary for the administrator to alienate the 
property for tlie purx)ose of administration ; nor does it 
appear that the administration had not already come 
to an end at the time when the permanent leases w'ere 
given. The leases therefore granted by the lady were 
not granted by her as administratrix but should be 
taken as granted by her as a Hiudu widow and not 
being supported by legal necessity are not binding on 
the x^laintiffs. It is further argued that on the finding 
of the Subordinate Judge that the leases were not 
bona fide  they are not binding on the X3laintiffs under 
any circumstances.

The lease, Exhibit B (16), shows the reason why it 
was given. The other lease, we are told, was in the 
same terms. There the lady describes herself as the 
widow of Bhabani. It is stated that the Istemrari 
Mokarari K aem i Daemi palta  was given for the 
purpose of her husband’s G-aya Sradh, for the expenses 
of her residence at Benares and other ne’cessary 
expenses. These are matters which cannot be held to 
be for the purpose of the proper administration of the 
estate of her deceased husband, and she does not 
describe herself in granting the leases as administra
trix nor does it anywhere appear that the lessee was 
aware that she was given letters of administration of 
her husband’s estate.
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I apprehend tlicit the powei-B given to an executor 
under section 269 of the Succession Act of 1865 were tabaTeswab 
for the purpose of conversion of the testator’s estate 
into money for the payment of debts to the creditors 
and for the facility of division of the legacies. The 
powers granted under that Act were the same for all 
cases of administration, whether the testator died 
after leaving a will or died intestate. Where it is 
clear that no debt has to be paid and no legacies have 
to be divided, it would be diificalt to say that an 
administrator has an unlimited power of sale for his 
own purposes. No authority in point has been cited 
at the Bar with regard to any restriction on the exercise 
of the power of an executor or administrator under 
section 269 of the Succession Act, but as that section 
was taken from the English law, I think it is permis
sible to refer to English authorities in order to explain 
the nature of the power, which I shall presently do.

It was contended by Mr. Chandra Sekhar Sen in 
reply that the fact that the lady did not describe 
herself as administrator did not affect the right of the 
lessee and he relied on the case of Preonath K arar  
V. Surja  Coomar Qoswami (1) where the Court held 
that the fact that the vendors did not describe them
selves as administrators but described themselves as 
heirs did not affect the case, because either as adminis
trators or as heirs they were entitled to sell, though 
as heirs they could not sell anything more than 
their own shares. This would be applicable- 
only to the case of bona fide purchasers who had 
no knowledge that the money was to bo applied 
otherwise than for the payment of the testator’s 
debts. (See Gorser v. Oarhvright (2) referred to 
in the above case.) In  Solomon y. Atten'borougJi (H}

(1) (1891) 1. L. R. 19 Calc. 26. (2) (1B75) L. K. 7 H. L. 731.
(3) [1912] 1 Ch. 461.
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1927 one of two executors without the knowledge of h is
TAniK̂ vvAR co-execator pawned articles of plate belonging to the

testator’s estate with certain pawn-broicers, wlio had
no notice that he was not the absolute owner thereof 
and he misapplied the money advanced upon them 
for his own purposes. At the date of the pledge all 
the testator’s legacies and debts so far as they were 
known had been jpaid, but the residuary estate had 
not been completely realised and distributed. On the 
death of the j)ledgor the transaction was discovered, 
and an action was brought by his co-executor and 
a new trustee against the pawn-brokers to recover the 
plate. The Court of Appeal held, reversing the trial 
Oourt, that inasmuch as the pledgor had not purport-
-ed to act as executor, and the defendants had no notice
that he was executor, the latter had. no title to the 
plate and must deliver it up to the plaintiffs. The 
House of Lords affirmed the decision on appeal on the 
ground that the proper inference from the facts was 
that the executors at the time held the plate not as 
‘executors but as trustees and therefore the deceased, 
■executor had no power to pledge the plate. Atten
borough V . Solomon (I). In Ricketts v. Lewis, (2) it was 
held that an administrator had uo power lo mortgage 
leaseholds of an intestate under leases not containing 
repairing covenahts in order to raise money for repair
ing the property. And sucli a mortgage will be set 
.aside as against a mortgagee who has notice of the 
purpose for which the money is raised.. Fry J. (as he 
then was) observed :— .

“ What authority had the adminiBtratiix to raise mouey for the purpose 
■of repairing the property ? I t may be that she was liable to repair »by 
■virtue ojE covenants in the lease, but having regard to the length of the 
•■terms and time when they were granted that does not appear prob-' 
4ible, and the onus of proving that there was such a liability is on the

(1) [1913] A. G. 76. (2) (1882) 20 Ch. D. 745.
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m o r t g a g e e ,  a n d  h e  h a s  n o t  d i s c h a r g e d  i t .  

t h a t  a t  t h e  d a t e

It comes then, shortly, to this 1927
of the mortgage Mrs, Lewis did not require the money

f o r  a n y  p u r p o s e  w h i c h  i t  w a s  h e r  d u t y  to  p e r f o r m  a s  a d m i n i s t r a t r i x ,  a n d  

t h a t  s h e  d i d  r e q u i r e  i t  f o r  t h e  p u r p o s e s  o f  h e r  o w n  b e n e f i c i a l  e n j o y m e n t , "

Applying the principles laid down in these cases 
there cannot be any doubt, in my judgment, that the 
leases in dispute cannot be sustained. There was no 
debt to pay of the testator; the lessor did not purport 
to grant the leases as administratrix, she did so rather 
as the widow of Bhabaiii D as; the lessee does not 
appear to have any knowledge that letters of admi
nistration had been granted to the lessor; there was 
clear notice in the lease to the lessee that the money 
was required for purposes quite different from what it 
was the duty of the lessor to perform as an administra
trix—all these circumstances establish that the leases 
are not binding on the estate left by Bhabani Das, 
even assuming that the lessee did actually pay the 
premium to the lady as stated in the leases. An 
executor or administrator does not appear to have, 
according to the law, an absolute power to dispose of 
the property of the deceased if it is not necessary for 
the purpose of administration of the estate, but a hona 
fide purchaser may be protected in certain cases where 
a transfer is not for that j)urpose.

There can be no doubt that she could make aliena
tions for necessity as a Hindu widow. But the Subor
dinate Judge has found that there was no necessity for 
such alienation and no attempt has been made to show 
that that finding is incorrect. It is further argued on 
behalf of the respondents that the will itself does not 
give a free power of alienation by way of leases even to 
the executors. Paragraph (8) of the will says :—

“ In case it becomes Becesaary to grant any permanent leases to 
tenants, the executors shall be competent to grant thena under the 
eignature of roy wife, and at tike end of each year, they shall submit and 
■explain an account of the income and expenditure to her.”
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62
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It is urged that it cannot be reasonably said that 
when the executors had renounced, the widow would, 
according to the will itself, get an unlettered power of 
making alienation by way of permanent leases by 
taking letters of administration with the will annex
ed. I am not quite sure that if it was necessary for the 
purpose of administration the widow could not grant 
a permanent lease by reason of these provisions. Bat 
on the grounds already stated we arc of opinion that 
the leases which were granted by tlie la d y . were 
granted by her in the exercise of her right as the 
owner of a widow’s estate as heir of Bhabani, and, as 
such, not being sup)ported by legal necessity, the 
reversioners are entitled to recover possession after 
the death of the widow.

On these grounds the appeal must be dismissed 
with costs.

C am m ia d eJ .  I agree.

Appeal dismissed.

B. M. S.


