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CIVIL RULE.

Before Eanhin C. J. an I Mltter J.

192? PHANINDRA KRISHNA DUTT
Aiig.2B. V,

PRAMATHA NATH MALIA,*

Comrnismn— Practice—Duty of Court—Revision— Civil ProGedi r̂d Code
{Act V of lOOS), s. US and 0.  ̂ rr. 1, S.

In an appUc.ition under IK XXVI, f.  I of the Code of Civil Procednt’c, 
for issue of a commission to examine the defendant, on the gronnd of 
sickness or infirmity, it would facie be more just that the defendant,
even although the defence coasists of an equitable counter-claim, if  he 
really cannot attend to give hia evidence in Court, should be examined ou 
cotmnission. It would, however, be the duty of the Court to siatiafy 
ttself very carefully as to the s e r io u s Q e s s  and reality o f the sickness that 
was alleged.

When it is found that the witness is unable to attend Court by reason 
■of sickness or intirmity, the Court has jurisdiction to issue the coininissiou 
prayed for. It is then a question of the Court’s discretion. Such discre
tion cannot be revised under s. 115 of the Code,

The mere fact that commission has been ordered is no reasoa why the 
w idence should be read unless it is found that at the tim e of the hearing 
sickness or infirmity or other reason prevents the witness from giv ing his 
evidence in the ordinary way.

MaJiim Chandra Guha v. Naba Chandra Chowd?mry (I)  and Satish 
Chandra Chatkrjiv. Kumar 8aHsh Kantha Roy {2), relied on.

Dhanu Ram MaJito v. Murli Makto (3), discussed.
The procedure laid down in 0 . XXVI, r. 8 of tlie Code should be 

observed in such cases.

OiTiL Rule  on behalf of the plaintiff.
The petitioner instituted a sait i n  1925 i a  the Oourt 

of the Subordinate Judge at Asansoi for recovery of
CD (1926) 44 G. L. J. 288. (2) (192b) 28 C. W. N. 327.

(B) f i9 0 D )I .L . E. 36C alc. 566.
^ Civil Eule No. 693 of 1927.



a sum of Rs. 49,004-4 as from the det'eiidaufc in resx)ect ^  
of remuneration and charges due to him for work done ph^nindra 
as a managing contractor of a colliery under the 
defendant. The defendant abovenamed filed a 
wi’itteu statement, denying inter alia his liability for 
the plaintiffs claim and making a counter-claim for m l̂ia. 
Rs. 2,S5,641-10 as., on account of damages alleged to 
have been caused to the defendant’s colliery by the 
carelessness and negligence of the plaintiff while in 
service under the defendant. The defendant put in 
court-fees on the amount of his counter-claim. In  
April, 1927, the defendant applied foJ? examining 
himself on commission on the ground that he was 
saSering from lumbago which made it impossible for 
him to remain in the same position for more than 10 
minutes. He filed a medical certificate in  support of 
the statements made in his ax)plication. The plaintiff 
objected to the issue of commission, contending 
inter alia that the defendant was in the position of a 
plaintiff in respect of his counter-claim in the suit, 
that the defendant was in reality fit to examine 
himself in Court and that, as no date had been fixed 
for the hearing of the suit, there was no necessity 
then to examine the defendant on commission. Bince 
then the defendant filed another medical certificate 
in May, 1927. On the 12tli May, 19^7, the Subordinate 
Judge granted the ax3plication of the defendant for 
■examining himself on commission.

The plaintiff thereupon moved the High Court 
and obtained this Rule.

Mr, Amarenclranath Bose (with him Babu  
Madhikaranjan Guha and Babu Sitangslmhhman  
Bose), for the petitioner. In this case, the defend
ant who has been sued by my client for wages 
due on account of service rendered preferred a
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counter-claim. Of the several issiies framed in the 
soit, issues Nos. 3 to 8, 10, 12, 15, 17, 20, 21 and 22 
related to the counter-claim. So the defendant is 
really in the position of a plaintiif. The law makes a 
distinction between the plaintiff and the defendant in 
the matter of granting commissions. Every party to 
a litigation is entitled to insist that the ordinary mode 
in which eyidence is to be taken should not be 
departed from. The rule is more strictly applied 
where the plaintiff is an applicant for commission for 
his own examination. Under 0. XXVI, r. 4 {a) of the 
Code, the Court may issue a commission for the 
examination of any ijerson resident beyond the Jocal 
limits of its jurisdiction. But where a plaintiff 
residing out ot the jurisdiction of a Court brings a 
suit in that Court and then applies for his examination 
on commission, such application has to be regarded 
with great strictness. Sarat K n m a r  Bay  v. Ham  
Chandra Ghaiterjee (1). Here the defendant, who is 
Yirtually a plaintiff, resides within the jurisdiction of 
the Court and a strong case has to be made out for his 
examination on commission. My first complaint Is- 
that the Court has not realised that the defendant is 
in the position of a plaintiff. My second complaint 
is that the Subordinate Judge has not come to any 
finding necessary for the issue of commission. The 
Subordinate Judge has not found that the defendant 
was so ill that he could not attend Court. The 
considerations which ŵ’ould arise in an application 
for examination on commission, where sickness or 
infirmity is alleged^ are pointed out in P a n ch ka n  
Mitra  v. Panchanan Saha (2). An order ,passed 
ignoring such considerations is not a mere matter of 
discretion. Thirdly, the learned Judge did not-

(1) (1921) 35 C. h.  J. 78, 80. (2) (1924) 39 G. L. J. 698,602.
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consider the bond fides of tlie application for 
commision.

Badti Bijoy K um ar Bhattacharya, for the opposite 
party. This is not a fit case for interference under 
s. 115 of the Code. The distinction pointed out in  
8arat K u m a r  R ay  y. B a m  Chandra Chatterjee (1) 
between an application by the plaintiff for examina
tion on commission and an application by the 
defendant for such examination in cases tinder 
O. XXYX, r. 4 does not arise where the application is 
made as in the present case under 0. XXYI, r. 1. The 
distinction is made because the plaintiff having 
himself chosen the foram is not entitled to deprive 
the other side of. the advantage of an examination in 
Court by asking for commission. Bat the defendant 
in the persent case, though he may be regarded as 
plaintiff, never chose the fo ru m .  There can be no 
such distinction, where commission is sought on the 
ground of siclcness or infirmity. I t  is no doubt 
important that the ordinary mode of taking evidence 
should not be departed from, but the Court has also to 
bear in mind that in proper cases facilities must be 
given to a party to prodiice all the evidence in support 
of his case. Here the necessary findings have been 
airived at. The Judge has found that the defendant 
was ill and that the examination of the defendant 
wo a Id last 3 or 4 days and that there was no knowing 
when the witness would recover. The Court appar» 
ently thought that i t  would be risky to compel the 
witness to attend Court. This is really a m atter of 
discretion, with which this Court ought not to 
interfere under s. 115 of the Code. The Court had 
jurisdiction to issue commission in  relevant cases and, 
exercising its discretion, on the facts found, issued 
the commission.

(1) (19^1)35 0 . L. J. 78.
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Further, 0. XXVI, r. 8 (a) gives the plaintiff 
another remedy, if liis case is that the commission 
was improperly issued. He is entitled under that rale 
to object to the evidence taken in commission being 
read unless it is shown at the hearing that the 
defendant is unable from sickness or infifinity to 
attend to be personally examined. There is, therefore, 
no case for revision under s. 115.

Mr. Amarendra N ath  Bose, in reply.
Cu7\ adv. inilt.

R a n k i n  0. J. This is a Kale in revision obtained 
by the plaintiff, calling upon the defendant to show 
cause why an order should not be set aside, whereby 
the defendant was ordered to be examined on commis
sion at his own request.

I t  appears that the suit was launched in 19^5 for 
the recovery of a sum of Rs. 49,000, as remuneration 
due for work done as a managing contractor of a 
colliery and that the defendant had paid court-fee on 
a counter-claim for some two and half lacs, on account 
of damages alleged to have been caused to the defend
ant’s colliery by the negligence-of the plaintiJT'. The 
issues which were settled in 1925 contained a great 
many matters arising out of the counter-claim.

In  April, 1927, the defendant put in  a petition, that 
he might be examined on commission, on the ground 
that be was saffering from lumbago which made it 
impossible for him to remain in the same position for 
more than ten minutes. He filed a medical certificate 
to that effect. The plaintiff objected. He says that 
he took the point that the defendant, in respect of 
the counter-claim, was really in the position of a 
plaintiff. He disputed that the defendant was ill as 
alleged and that there was any necessity for. his 
examination on commission, and he attacked the



independence of the doctor wlio gave the medical ' 927 
certificate. The tipi^lication was repeated and by the phanindba
order of the 16th of May, 1927, fche Subordinate Judge K e i s h n a

’ , 1  D d t t
granted the application. I t  appears from the order
recorded that the main ground of opposition was that
“ the case may not be taken up at an early date and malia,
“ that the witness even if he is unwell may recover q j
“ in the meanwhile. The plaintiff does not admit
“ that the witness is really ill. I t  is not known when

the case can be taken u p ”. Having set out these
matters, tlie learned Subordinate Judge goes on to say
th i s ; “ After hearing the pleaders, I do not think
“ that it  is a fit case in which the prayer for the
“ examination of the witness on commission shall be
“ refused. I should, however, recoup the other party
“ by giving the cost of pleader for the examination of
“ the said witness." He went on to order that the
applicant should deposit Rs. 96 as plaintiff’s pleader’s
fee for three days and if the examination should
last for more then three days, the witness would be
required to pay at the rate of Rs. 32 pej day as the
plaintiff’s pleader’s fee.

This Rule was obtained by way of challenging 
that order and reliance has been placed by the 
learned advocate who appears for the applicant upon 
several decisions of this Court. To begin with, it 
has to be observed that the present case is w ithin 
Order XXYI, rule 1, of the Civil Procedure Code and 
that it is not a case under rule 4 to which different 
considerations may apply. That rule say s : “ Any 
“ Court may in any suit issue a commission tor the 
“ examination on interrogatories or otherwise of any 
“ person resident within the local limits of its juris- 
“ diction who is exempted under this Code from 
“ attending the Court or who is from sickness or 
“ infirmity unable to attend i f .
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1927 In thiH class of cases, we have not to deal with the
P han  i n d r  A case of a plaintiff who has a choice to briag his own 
Krishna gnit in a particular forum and then asks to be exainin-

i)UTTy. ed on commission on the ground tliat he cannot 
P b a m a t h a  attend at the place where he has chosen to sue. WeIM A T H

M a l i a . are dealing with an application on the ground of 
EANnfTc J or infirmity and, broadly speaking, even

although a man’s defence consists of an equitable 
counter-claim, it would prim d facie  be more just that 
the defendant, even if he has a counter-claim, if he 
really cannot attend to give bis evidence in Court, 
should be examined on commission. No doubt it was 
the duty of the learned Subordinate Judge to satisfy 
himself very carefully as to the seriousness and reality 
of the sickness that was alleged and, if I may be 
allowed to say so, the judgment of the Subordi^mte 
Judge is very unhappily phrased. I t  is phrased in 
flabby language and it is indefinite to a degree.

The question ia not whether this is a fit case in 
which the prayer for the examination of the witness 
on commission should be refused The question is 
whether it is a case in which it has been established 
by reason of the Illness of the defendant that the 
prayer for examination on commission must in  Justice 
be granted. It is, however, in my opinion, an unjust 
hypercritical attitude to take to say that the learned 
Subordinate Judge has not intended to find that the 
plaintiff is ill and suffering from lumbago as alleged, 
and we have, therefore, to consider whether there is 
any real reason why this order should bo interfered 
with under section 115 of the Civil Procedure Code, 
I t  i« quite clear that in a case of this character, the 
wliole jurisdiction to make such an order arises out 
of the fact which has to be found of the sickness of the 
person in question. When it is found that he is unable 
to attend Court by reason of sickness or Infirmity,

754 INDIAN LAW REPOETS. [VOL. LY.



the rest is a question of discretion. Indeed, it 1̂ 27
may be said that in such a case it would be a very ph^nindra
s t r o n g  measure to refase an examination on com mis- K e i s h n a

® D o t t

sion. w.
Learned advocate for the applicant relied upon 

certain cases of this Court and of the High Court of M a l i a .

Patna. These cases proceeded usually under rule i  of y
Order XXVI and they have reference to the question 
whether a plaintiff chosing his forum should be 
examined on commission. So far as those cases are 
concerned, there appears to be authority for the pro
position that if a Court does not think tbat the discre
tion given to the Court by rule 4 of Order X X V I is 
properly exercised, it can treat fehe matter as a mate
rial irregularitj^ Other cases seem to go upon the foot
ing that the Coui't can treat the matter as a material 
irregularity, unless it appears from the order recorded 
by the lower Court that the principles of law which 
may be thought applicable to the subject-matter being 
disentangled they were all considered and separately 
applied. W hether these cases are in the least con
sistent with the interpretation of the Privy Council 
from time to time of section 115 of the Code may be 
seriously doubted. In  the present case it is not 
necessary for me. to discuss that particular question.
Given the fact that the Court Is satisfied under rule i 
of Order XXVI that the person is sick and unable to 
attend Court and that the Court has exercivSed its 
discretion as to whether in those circumstances a 
commission should-issue and has issued a commission,
I am clearly of opinion tha t that discretion cannot be 
revised under section 115 of the Civil Procedure Code, 
whether the judgment of the Court below on this 
interlocutory application consists of a com]3lete treat
ise on the subject or an incomplete treatise on the 
subject.
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1927 In the present case, however, it irf advisable to call
Phmotora attention to rale 8 of Order XXVI, In a recent case 
icrishna this Court \M ahim Chandra Guha v. Naha Ghan-

D u t t
V. dra ChowdJniry (1)], before Sir Nalini Eanjan Chatter** 

jea and Mr. Justice Panton, it has been pointed out
M a l i a .  that that rule is to be treated as a reality. That is a 

RakkinC j  case of a man who got himself examined at a time 
when he was outside the jurisdiction. At the time of 
the hearing, he was within the jurisdiction and the 
other party wanted him to give his evidence in Court 
ill the ordinary way. The Court, as the man’s evi
dence had been taken on commission, allowed the 
commission evidence to go in and it was pointed out 
that in those circumstances the evidence taken on 
commission could not be read as evidence in the case 
against the defendant in view of the provisions of 
Order XXVI, rule 8, there being no material which 
would ground the exercise of a discretion on the part 
of the Court to dispense with the proof of tlie various 
matters mentioned in that rule. Again, in the case 
of Satish Chandra Chatterji v. K u m a r Satisfi K antha  
Boy  (2), Lord Atkinson, delivering the judgment of 
the Judicial Committee, commented upon a case, 
wdiere it appears that in December, J916, a commis
sioner was appointed, evidence was given on commis
sion in January, 1917, and the trial commenced in 
February, 1917; and the Judicial Committee there 
pointed o u t : “ Evidence taken on commission should 
‘‘only be permitted to be used where the witness is 
“ proved to be too ill to give his evidence in Court or 
“ is absent or (foi’l ? other sufficient reason. If Satish 
“ went to the Court he could, and presumably would 
“ have been accommodated with a vseat ” and so on. 
“ The whole procedure in this matter sti'ongly suggests
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“ thafc it was his aversion to undergo tlie ordeal of im 
“ examination in open Court, in tJie presence of those phanindba 
“ who knew him, rather than ill-health, which kept
“ him from the witness box ».

P e a m a t b a

I take this occasion to point out that when this N a t h

case comes on for trial, the mere fact that this com mis- "_’
sion has been ordered now will be no reason whatever R a n k i n g . J .

for any one to look at it unless it is found that at the 
time of the hearing sickness or infirmity or other 
reason prevents the witness from giving his evidence 
in the ordinary way. I say that the more emphatic
ally, as there is some authority in the books, parti
cularly in the case of Dhm.u R am  Mahfo  v. M iirli 
Mahto (1), which gives colour to the view that once 
a commission has been ordered and executed the 
commission evidence goes in  ipso facio  and without 
further consideration. I do not say that that x̂ i’oposi- 
tiou was intended to be laid down in the case to 
which I have referred, but the decision and the 
reasoning lend colour to that view, and I am parti
cularly anxious, therefore, that it should be made 
clear to the lower Court that rule 8 of Order XXYI is 
as much a rule of procedure in the mofussil as any
where else and that what the Privy Council has laid 
down and this Court has recently laid down in the 
cases to which I have referred is the proper method 
of conducting the case. I t  does not seem to me that 
in this case the question whether the man is shown to 
be so ill that it was advisable to take his evidence on 
commission is a question of snch a character that the 
learned Subordinate Judge is bound to answer it 
correctly on pain of being guilty of a material 
irregularity.
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1927 In these circumstances I am of opinion tliat this
Phaedra slioiilcl be dischiirged with costs; hearai" fee—

K s i s h n a  two ^olcl moliurs.
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Mit t e r  J. I agre^ . 
s. M. J^ule discharged.

APPELLATE CIVIL,

1S27 

Aug. 24.

Bf̂ fore Rai Jciu C. J. and Mitter J.

BIR BIKRAM KISHORE MANIKYA

V.

ALI AH AM AD.*

Privy Council— Practice—Mlmr, represeniatio7i nf --Jurhdietion of SigJi 
Courts after final adtnlsaion o f  Privy Council ajapeal, fo order appellant 
to put the guardian of minor respondents in funds to oondtict appeal.

The High Court is not entitled after the fiual admission of a Privy 
Council appeal to make au order directing the appellant in the Privy 
Council case to put the guardian of the minor respondent in funds to have 
the case argued on behalf of the mi/ior before the Judicial Committee.

Rulos made by the Privy Council for Indian appeals and High Court 
Buies. Appellate Side, relied on.

Applicatio n  in the Privy Council department. 
This was an application for payment of costs for 

the representation of the minora before the Judicial 
Committee.

The application was made by Babu Jatindra Nath. 
Sanyal, a vakil practising in tlie High Court, who was 
appointed guardian of the minor respondents in the

Application for leave to appeal to His Majesty in Counetl N'os. 118 to  
164 o f 1923. ■


