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Relief Act and, therefore, he has come before the 
Conrb not merely on the basis of his own possession 
which is gone, but on the mej-its of the claim which, 
makes all the difference. That makes applicable the 
two cases to which I have referred.

Tn this case the Miiusif’s order giving the plaintiff 
the costs of the trial mast be varied and the order for 
costs before the MunsiE will be that each party will 
bear his own costs. But the plaintiff must jynj the 
costs of the two apj)eals and those costs will be added 
to the sum due on the mortgage. So that the plaintiff 
would have to pay those as a condition of redeeming. 
If the plaintiff, however, in the end fails to redeem> 
then he must pay the costs in all the Courts.

S, M. Decree varied.
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JUGAL KISOIU D&BI
V.

BAIDYA NATH ROY.*
Exccittion of Decree—A'pplicaiions for execution not made in acGordance with 

laio and in proper Court, lolietlier will save limitation—Joint decree— 
Discharge given iy  an adult without the concurrence o f mitiors, whether 
will be sufficient—Limitation Act l lX .o f  1908), Art. 182 (5), ss. 0, 7—  
Civil Procedure Code {Act V of 1908), ss. 37, S8, 39̂  0, X X I,  
r. 8.

Oa December 6, 1920 a decree on appeal was passed by the High  
Court of Fatna in a suit which was decided by the Subordinate Judge of 
Purnlia. Two applications on April 15, 1921, and on January 11, 1024, 
respectively, were made wifchotifc success in the Gouri; o f  tlie Subordinate 
Ju3ge of Dhanbad to execute the decree. Subsequently tho appellants 
applied on March 23, 1925' to the Court of the Subordinate Judge o f

®Appeal from Oiiginal Order No. 561 of 1S25, agaiusfc tho order o f  
J. K. Mukherjee, Subordinate Judge, Aaansol, dated Aug. 7, 1925.



Asaosol in Bengal to execute the decree as the property lay within the 1927 

jurisdiction of that Court Jij'aAL
Held, (i) that as the two previous applications to the Dbaabad Court Kisqri D ebi 

were not made in accordance with law aud to the proper Court under v.
sections 37, 33, 39, and 0 . XXI, r. G oi: the Code o£ Civil Procedure, and 
no other ptep.s in aid of execution within Article 182 (o) o f the Limitation 
Act were taken, the application for execution to the Court of Asanaol 
was barred by limitation ;

(« ) that on a proper construction the decree passed by the High 
Court o f Patna was a joint decree which the appellants were jointly  
entitled to execute within section G of tlie Limitation Act ;

AJiinsa Bibl v. Ahdul Kader Sahel (1) followed.
{iii) that in the absence o f any evidence that the appellants were 

members of a joint undivided Hindu family, or whether they were living  
under the Mitakshara or Dayabhaga School oi! Hindu Law, or whether one 
of them being major was acting as t h e o f  a joint Hindu family of 
which the appellants were members, and as the major deeree-holder was 
acting as next friend of one of the minors, a discharge could not be given by 
him to the respondentti “ without the concurrence o f ” the minors within 
section 7 of the Limitation Act.

Nobin Chandra Barua v. Chandra Madhah Barm  (2) and other cases 
referred to.

M i s c e l l a n e o u s  A p p e a l  by Sin. Jugal Kiaori Debi, 
the Jiidgment-debtor.

This miscellaneous appeal arose out of aa order 
passed by the Subordinate Judge of Asansoi dismis
sing an objection by the judgment-debtor to the 
execution of a decree passed by the High Court of 
Patna on December 6, 1920. The decree-holders 
respondents Bireswar, Bafcakrishna and Bholanath are 
three brothers. Batakrishna and Bholanath are 
minors and Bireswar is an adult. They instituted a suit 
in the Court of Subordinate Judge of Purulia for an 
account. The suit was decreed, and au appeal was 
preferred by them to the High Court of Patna through 
inadequacy of the sum awarded by the lower Court,
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and the decree was varied. Subsequently the decree- 
holders instituted the present execution proceedings.

Mr. Ram  Ghandra M ajumdar, Bahu Narendra  
Krishna Bose and Bahu Gopendra Nath Das, for the 
appellant.

Mr. G irva Prasanna Sanyal and Bahu In d u  
Bhusan Hoy, for the respondent No. 1.

Bahu Braja Lai Chakravarti and Bahu Nripendra 
Ghandra Das, for the respondents Nos. 2 and 3.

P a g e  J. This is an appeal from an order o£ the 
learned Subordinate Judge of Asansol of the 7th 
August 1925 dismissing an objection by the Judg- 
ment-debtor to the execution of a decree passed by 
the High Court of Patna on the 6th December 1920. 
The present execution proceedings were commenced 
on the 23rd March 1925, and, therefore, prim  A facie 
were time-barred. The decree-holders contended that 
the present application for execution was not barred 
by limitation because (i) on two previous occasions 
15th of April, 1921 and the 11th of January, 1924 
applications had been made “ in accordance with 
law ” to execute the said decree in “ the proper 
Court”, namely, the Court of the Subordinate Judge 
of Dhanbad, and, therefore, under Article 182 (5) 
of the Statute of Limitation (Act IX of 1908) the 
X>resent application was presented within the time 
limited by the Statute, (u) on the 6th ot December, 
1920, when the decree which ifc is now sought to 
execute was i>assed, two oi: the tbree decree-holders 
were and still are minors, and the three decree- 
holders being jointly entitled to make an application 
for execution of the decree, and the adult decree- 
bolder not being able to give a discharge to the Judg- 
ment-debtors without the concurrence of the minor



decree-holciers, the present application was saved from 
the bar of liinitation by the provisions of sections j^gal 
6 and 7 of the Limitation Act. The first contention 
raised by the decree-holders cannot be supported, for B a i d y a  

it has not been proved that either of the two previous Roy, 
applications w as, made fa) in accordance with law, P a g e  J .  

(b) to the propel' Court. Under section 37 of the Code 
of Civil Procedure “ the Court which passed the 
decree ” of the 6th of December, 1920 is deemed to be 
tlie Coart of the Subordinate Judge ot Pnrulia, and 
that Court did not send the decree to the Court, of the 
Subordinate Judge of Dhanbad for execution as 
required by sections 38 and 39 and Order XXI, rule 
6 of the Code of Civii Procedure. As the decree- 
holders have failed also to prove that the Court of the 
Subordinate Judge of Purulia had “ ceased to exist 
“ or to have jurisdiction to execute the decree ” , the 
two previous applications to the Dhanbad Court for 
execution were not made “ in accordance with law 
or to “ the proper Court ”, and are nob to be regarded 
as steps in aid of execution within Article 182 (6) 
of the Limitation Act. I t  was established, however, 
that the decree was duly sent to the Court of the 
Subordinate Judge at Asansol for execution by the 
Court at Purulia, and that the present application for 
execution was presented in compliance with the 
provisions of the Code of Civil Procedure.

W ith respect to the second contention that has 
been raised before us by the decree-holders it  is 
necessary to refer to certain material facts that are 
not in dispute, in order that the nature of the proceed
ings may be appreciated. I t  is to be observed that 
the Judgment-debtor’s objection to the execution of 
this decree is utterly devoid of merit, and is based 
solely upon technical grounds. It appears that the 
defendants in the suit were oflScials employed in the
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1927 management of the estate ol one Prosanua Kumar 
Roy, a trader of Keshalpur, and that after the death 

SisoBi debc of prosanna the present suit No. 19cS of 1911 was 
B a id y a .  brought in the Court o£ the Subordinate Judge of 

NA.TH Boy. Pm'ulia, inter alia, to compel the tlefendants to render 
P a sb  3. an account of the moneys that they had received in 

the course of their stewardship. The plaintiffs were 
two of the sons of Prosanna—(1) Bireswar Hoy, an 
adult, (2) Butto Kristo Koy, then a minor, by his 
next friend and brother Bireswar. The third son of 
Prosanua, Bhola Nath Eoy, also a minor, was made 
defendant No. 7, and appeared through his mother 
Sarojini Debya as next friend and guardian-ad-lltem. 
The suit was decreed on bhe 16th September, 1916 in 
favour of the phiintitEs and defendant No. 7 against 
the 3udgment-debtors or their predecessoris-in-tifcle,. 
The decree^hoiders, regarding the sum decreed as 
inadequate, appealed to the High Court at Patna. 
Meanwhile, But to Kristo had attained his majority, 
and Bireswar had died; and o d  tiie ()lh of December
1920 when the decree of the High Court was passed 
the appellants were (1) Baidya Nath Hoy, a minor 
son of Bireswar Roy by his mother Satyabiila Debya 
as his next friend and guardian-ad~litern, (2) Butto 
Kristo Roy and (3) Bhola Nath Eoy, the other minor 
son, by his mother Sarojini Debya as his n,ext friend 
and guardian-ad-litem. The decree provided inter 
alia—

Accordingly it is ordered and decreed that the ajipeliiuits do i-eaUB0 

“ from —
R s .  A. p .

“ Bespoodent No, 1 ... 18,328 10 9
“ and costa ... ... 1,44-8 S 9

Bespondeots Hos. 2 to 5 ... ... 692 12 6
“ and costs ... 46 IB 4

“ Eespondent No. 6 ... ... 278 B O'
“ and costs ... ... 22 0 0
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“ Respondent No. 7 
“ and costs 

“ Respondent No. 8 
“ and costs 

Responderits No, 2, 3, 4, 5 and 8 
“ and costs

Ks. A. 

1,777 14 
140 8 

27,678 12 
2,187 0 
l,y?7  0 

166 3

p.
6

0
9
9
0
6
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1927

and the respondents do hear their own costs in the lower Courts : aud it 
“ is further ordered and decreed that the respondents do pay to the appe!- 

lants the sura of rupees four hundred and sixty-five, annas eleven and 
“ pies ten only, as per details at foot being the amount of proportionate 
“ costs incurred by the latter in this Court.”

I t  is not, I think, open to doabt or con
troversy that this decree quoad the principal 
defendants was a joint decree which the 
decree-holders were jointly entitled to execute. In 
Ahinsa Bibi v. Abdul Kader Saheb (1), which was 
a suit brought by the heirs of a deceased partner for an 
account, and to recover from the other partners their 
father’s share of the profits in the partnership, 
Bhasliyam Ayyangar J. observed:

“ The claim which was possessed by one individual is now possessed 
“ jointly by a number of individuals who are his legal representatives, and 
“ all must, therefore, join in a suit to enforce that ckim . I f  one or more 
“ of such joint claimants do not join as plaintiffs the course to bo pursued 
■“ in India, according to a long-established course of decisions, is for the 
“ claimants bringing the suit to join as party-defendants those who do not 

join as plaintiffs. The cause o f action for taking an account was one 
“ and indivisible as against the surviving partners, and it necessarily 
■“ follows that the suit cannot he barred' in respect of some o i his heirs 
“ and not barred in respect o€ the others. It must be either wholly  
“ barred or not barred at all. This is the principle underlying sections 7 
“ and 8 of the Indian Limitation Act ” ,

now sections 6 and 7 of the present Act. I 
respectfully agree with those observations, and bold 
that the decree in the present suit was one that the 
three heirs of Prosanna Kumar Roy were jointly 
•entitled to execute within section 6 of the Limitation

(1) (1901) I. L. R. 25 Mad«26,

42



1927 Act. See Ahinsa Bibi v. Abdul Kader Saheb (1)  ̂
j ~ L  Kandhiyalal v. Chanda?' (2), Sitaram Apoji Kode v. 

K i s o b i  Dkbi Shridhar Anant PrahJiu (3), l^amchode Doss v./y
Baidia B ukm any  Bhoy (4), Surja  K um ar Dutt v. A run  

N a t h  R o y . Chimder Eoy (5) and Periasami v. K rishna A yyan  
P a g e  j . (6), per Bhasliyain Ayyangar J. A fiirtiieu question 

still remains to be considered, namely, w hether But to 
Kris to was able to give a discharge to the judgmeiit- 
debtora “ without the concurrence o£ ” the minor 
decree-holders. I have examined a number of cases 
upon this subject. I t  is not easy to disentangle them ; 
to reconcile them is impossible. But on the facts of 
this case I am clearly of opinion that Butto Kris to 
Roy was not able to give such a discharge to the 
]udgment-debtors within section 7 of the Limitation 
Act. It is not proved that the decree-holders were 
members of a joint undivided Hindu family, nor 
whether they were living undei’ the Mitakshara or 
Dayabhaga School of Hindu Law, nor whether Butto 
Kristo was acting as the karta  of a joint Hindu 
family of which the decree-holders were members. 
On the contrary, it is apparent that in these proceed
ings he did not act, or purport to act, as the manager 
of the family or on behalf of the decree-holders as a 
whole; ranch less has he acted in these proceedings on 
behalf of Bhola Nath. In  my opinion he has acted in 
his own interest. Butto Kristo was not a party to the 
execution case No. 35 of 1924 which was brought by 
Bhola Hath through his mother as his next friend ; 
and in this suit he did not join Bhola Nath as a co- 
plaintiff, but impleaded him as defendant No. 7. 
Moreover, after the decree of the High Court of Patna 
had been passed on the 6th December 1920, Butto

(1) (L901) I. L. R. 26 Mad, 26. (4) (1905) I. b . R. 28 Mad. 487,
(2) (1884) I. L. E. 7 All. 313. (5) (1901) I. L. R. 28 Calc. 465.
(3) (1903) I, L. R. Bom. 292, (6) (1901) I. L. R. 25 Mad. 431.
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Kristo Roy appears to have been substituted in tlie 
place of Satyabala Debi as tiie guardian and next jugal
friend of the minor Baidya Nath Eoy, and in that K i s o b j  D e b x

capacity he filed execution Case No. 191 of 1921. I t  is b a i d y a  

also in that capacity, as well as on his own behalf, 
that Butfco Kristo is a party to the present application 
for execution. On the other hand, throughout the suit 
and the proceedings incidental thereto in execution 
of the decree Bhola Nath has appeared through his 
mother as his guardian and next friend. I  am of 
opinion, according to law now clearly established, that 
undec such circumstances Butto Kristo cannot be held 
to have been capable of giving a discharge to the 
Judgment-debtors without the concurrence of the
minors within section 7 of the Limitation Act. See
Nobin Chandra Barua  v. Chandra Madhab B arua  
(1), Ga?iesha Mow v. Taljaram  Row  (2), Letchmana  
Che tty  v. Subbiah Chetty (3), Ganga Dayal v.
M aniram  (4) and Jawahir Singh y. XJdai Par hash 
(5).

For these reasons I  am of opinion that the appeal 
fails, and must be dismissed with costs, the heartng-
fee being assessed at ten gold mohiirs.

G r a h a m  J. I agree.
B . M . S .

(1) (1916) I. L. R. 44 Gale. l.
(2) U 913) I. L. R. 36 Mad. 295.

Appeal dismissed.
(3). (1924) I. L. R. 47 Mad. 920. 
(.4) (1908) I. L. R. 31 All, 156.

(5) (1925) I. L. R. 48 All. 152.


