
1927 to the lifcigation. I t  is no part of the duty of a law 
Sa^u Court to issue notices round the world to persons to 

K a t h a l i a  come in to make claims, if any, or take objections if 
Dhibendea any, to the plaintiffs’ evicting the persons who are in 
]s~ATH Uoy. actual possession of the phiintiifs’ property.

B a n k i n g . J .  I think therefore that this appeal ought oot to 
succeed and should be dismissed bat without costs.

M i t t b r  J. I  agree.
B . M. B. Appeal dismissed.
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APPELLATE Ci¥IL.

Before Ranhin C. J. and Milter J.

BHODAI SHAIK
V .

LAKSHlVimARAYAN DUTT.="

Mortgage—Suit fo r  possesdo?i by second mortgagee^ i f  il can decide the right 
])etioeen the first and second mortgagee^

The question whether the plaintiff, secom] mortgagee, is fciilitlcd to a 
decree for post êHsion against the defendant, first niortgagce, witbout any 
condition or only oii redeeming the first mortgagee can be determined in a 
suit by the plaintiff for possession and relief f^iven accordingly.

A second mortgagee who has obtained a decree on his mortgage oau 
recover posHession of the property in esecution against tbc first mortgagee, 
■who hns already obtained possession in execution of a decree obtained by 
him, only ou redeeming- the firafc mortgagee.

Sheikh Kalu Sharip v. Ahhoy Oharan KarinoJcar (I )  and Bhagahan 
Chandra Kundu v. Tarah Chandra Basah (2) referred to,

^Appeal from Appellate Decree, No. 722'of 1925, against the decree of 
B. Mukerji, District Judge of Murshidabad, dated Feb. 10, 1925, affirming 
the decree of Tarak Nath Bose, Munsif of Jangipur, dated Dec. 18, 1923.

, (1 )(1920) 25 O .W .N .  25». (2) (1926) 45 G. L. J .  4 .
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A ppe a l  feom  Ap p e l l a t e  D ecree  on  behalf of the  
defendant.

This ax3peal arose out of a suit for recovery of 
possession of one plot o£ land on establishment of the 
plaintiffs title by purchase thereto.

Jhabn mortgaged four plots of land with Bogdad 
Biswas. About eight years later Jhabn mortgaged 
one of these plots (the plot in suit) witii the plaiiitilf. 
The plaintiff sued on his mortgage in 1915, obtained 
a decree and purchased the mortgaged property 
himself in 1916. He took delivery of possession 
through Court in 1918. The first mortgagee Bogdad 
brought a suit on his mortgage bond, obtained a decree, 
purchased the property himself and took delivery of 
possession in 1920. Tiie plaintiff, who was in ]->osses- 
sion by virtue of his prior auction-purehase of the 
plot in suit, was disi^ossessed therefrom in cousequeuce 
of Bogdad’s taking delivery of possession. So he filed 
a petition for restoration of posse-ision under Order 
XXI, rule 100 of the Civil Procedure Code. Bagdad 
did not oppose that application and the plaintlll; was 
ordered to be restored to possession. During the 
l^endency of this miscellaneous case, Bogdad and his 
brother executed a kabala in favour of the defendant 
Bhodai. The defendant managed to dispossess the 
plaintiff from the land in suit sometime after that. 
The plaintiff brought a possessory suit under section 9’ 
of the Specific Relief Act, but it was dismissed. Then 
he brought the present suit.

The defendant contended inter alia that the suit 
was not maintainable in its present form, that it was 
barred by limitation arid that the plaintiff had no 
right to the land in suit.

The Court of first Instance decreed the plaintiff’s 
suit. The appeal by the defendant was unsuccessfal.

Hence this appeal in the High Court.

B houai
Shaik

V.

Lakshmi-
NARAYAN

D d t t

1927
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LAKSHM.1- 
NABAKAN

D u t t .

The original plaiciifi liaYing died, his heirs and 
legal representatives were substituted as respondents. ■

Dr. Jadu Nath Kanjilal (with him Bahit Subndh 
Chandra Datta and Bahu Tridihnatli .Roy), for the 
appellant. The first mortgagee did not make the 
second mortgagee a defendant, so the right of redemp- 

'tion still remained. The second, mortgagee also did 
not make the first mortgagee or person claiming* 
under him a party to his suit. The lower Courts held 
that the purchaser in execution of the second mort­
gagee was entitled as a plaintifi* to recover possession 
and it was for the disj)ossessed person claiming under 
the Brst mortgage to bring a suit on tJie first mortgage, 
giving the person claiming under the second mortgjige 
a right of redemption. My contention is that the 
plaintiff-respondent can only obtain possession con­
ditional on his redeeming the first mortgage under 
which the defendant-appellant now claimed.

I lely on Sheikh Kalu Sharip  v. Ahyoy Char an  
Karmokar (1).

Bobu Gopendra Nath Das, for the respondents, 
contended, in the first place, that the plaintiif suc­
ceeded in his ap]iIication under Order XXI, rule 100,. 
Civil Procedure Code, and the question as to who 
is entitled to possession is now concluded under 
Order XXI, rule 103, Civil Procedure Code, the defend­
ant not having sued within one year of the date of 
the adverse order under Order XXI, rule 100  ̂
Civil Procedure Code. Secondly, the question as to- 
whether a second mortgagee in possession, who was. 
no party to the first mortgagee’s suit for sale, is; 
entitled to maintain that possession in a suit by the 
first mortgagee has been answered in the affirmative in 
a series of cases : See Krishtopada Hoy v. Chaitanya

( I )  (1920 )25  a  W. N . ‘J33. ■
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Charcm Mandat (1) and the cases cited there. W ith 
regard to the converse proposition, viz., whether such 
a second mortgagee may maintain an ejectment suit 
against the first mortgagee, the authorities in the 
seyei'al High Courts are inconsistent. There are two 
cases in the Calcutta High Court which directly sup­
port my contention : Grisli Ohunder M ondul v. Tswar 
Ghunder Red (2), HabihuHah v. Jagdeo Singh  (3). 
But the decision in Sheikh K alu’s case (4j cited by the 
appellant is against me. A recent decision of tills 
Court In Bhagaban Ohandra K undu  v. Tarak Chan­
dra Basak  (5) has also followed K alu’s ca- ê (i) and 
refused to follow the two Calcutta cases in my favour. 
I  submit that the present case relates to a mortgage 
before the passing of tlie present Code of 1908 and 
should be governed by the earlier cases which pro­
ceed on the principle that the mortgage charge is 
extinguished by the mortgage-sale and the first mort­
gagee is then relegated to his title as purchaser. In  
any case, the proper procedure would be to direct a 
resale of the property, vide Ghose’s Mortgage, 4tli Ed., 
PI). 622-623.

Dr. Kanjilah  iu reply. The terms of redemption 
should be on the basis mentioned in Kalitas case (4).

Mit t b r  J. T h is  is an appeal from a decision of the- 
District Judge of Murshidabad, dated the 10th of Feb-  ̂
ruary, 1925, which affirmed a decision of the Munsif of 
Jangipur, dated the 18th of December, 1923.

The appeal arises out of a suit commenced by the- 
plaintiff to recover possession of a plot, 2 Mghas 6< 
cottas and odd, in area. The case of the plaintiff is 
that this land originally belonged to one Jhabu

(1 )(1922 ) 1. L. R. 49 Calc, 1048, (3) (190]) 6 C. L. J. 600.
(2) (1898) 4 C. W. N. 452. (4)'(l9v{0) 25 G, W. N. 253..

(5) (1926) 45 0 . L. J. 4.

B h o d a i

8haik

Laksdmi-
NAHAYAK

D d t t .

1927



-606 INDIAN LAW REPORTS. [VOL. LV.

B h o d a i

S h a i k
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L a k s h m i -
n a b a y a n

D u t t ,

M i t t t s r  J.

1927 Sheikh, who mortgaged this plot along with three 
other plots to one Bogdad Biswas in the year 1900. 
In 1908, Jhabu mortgaged plot No. I with the plaintiff. 
The plaintiff instituted a suit on Ms mortgage and 
obtained a decrcie in the year 1915 and in execution of 
that decree he purchased plot No. 3 on the 19th of 
August, 1916. Sometime in 1920, Bogdad obtained a 
decree on his mortgage with reference to the four 
plots mortgaged to him an d »in execution of that 
decree he purchased the mortgaged property, namely, 
the four plots. On the 9th of December, 1920, he sold 
this property to the present defendant. The plaintiff 
alleges that he was dispossessed by Bogdad, the first 
mortgagee. There was a proceeding under Order 
XXT, rule 100 of the Code of Civil Procedure at the 
instance of the plaintiff in which he succeeded. On 
the 7th of March, 1921, the plaintiff recovered posses- 

■ sion, but he was again dispossessed in June, 1921. He 
brought a suit under section 9 of the Specific Relief 
Act in which he failed. Consequently he commenced 
the present suit for possession of the property, now in 
suit.

Both the Courts below have decreed the plaintiff’s 
suit and granted him possession in respect of the 
disputed land.

In this second appeal it has been contended by the 
learned advocate for the defendant that the plaintiff 
can only obtain x^oasession conditional on his redeem­
ing the fiust. mortgage in which Bogdad, the original 
mortgagee, was interested and whose right has now 
passed to the defendant by his purchase. The ques-, 
tion which we have to determine is whether the 
plaintiff is entitled to a decree for nossession without 
any condition, or whether he can only succeed on. his 
redeemlDg the first mortgagee or the defendant, who 
now stands in the shoes of the first mortgagee. Both
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the lower Courts seem, to think tliat thivK relief cannot 
be given to the defendant in the present suit. I think 
that the Courts below are clearly wrong. It is not 
necessary to have another suit in which the right 
between the plaintiff and the defendant as i3urchasers 
ia  execution of the two mortgage decrees respectively 
should be determined. The matter can be determined 
in the present litigation and to avoid mnlliplicity of 
suits it is desirable that the matter should be deter­
mined in the present suit.

In  these circumstances, I think that the decree of 
the trial Court, as affirmed by that of the lower 
Appellate Court, should be varied by an order tliat the 
plaintiff would be ejititled to recover possession con­
ditional on his redeeming the first mortgage within a 
certain time to be fixed by the trial Court. The case, 
therefore, is remitted to the Court of first instance for 
the purpose of fixing the time during which the plaint­
iff would be allowed to redeem the first mortgage of 
the year 1900 and also for determining upon what 
terms he would be allowed to redeem.

B h o d a i

S h a i k

L a k s h m i -
n a e a y a n

D u t t .

1927

M i t t e e  J.

R a n k i n  C. J. I agree. I should like to say that in  
my opinion, the true law in this matter is laid down in. 
the case of Sheikh K alu  Sharip  v. Abhoy Gharan 
Karmokar  (1) and in the case of Bhagaban Chandra 
K u n d u  v. Tarak Ghandra Bas'ik  (2). As regards 
the point about the order under Order XXI, rule 100, 
Code of Civil Procedura, the plaintiff at that time was 
in jDOSsession and the order under that rule was made 
originally in his favour because he could not have 
been ejected by the first mortgagee. There was no 
need to bring a suit to set aside that order which was 
perfectly right. Since then the plaintiff got out of 
possession »nd he failed under section 9 of the Specific

(1) (19:i0) 25 0. w . N  253. (2) (1926) 45 0. L. J . 4.



60S INDIAN L A W  HEPOliTS. [VOL. LV.

1?27

B h o d a i

S ha u c

•0.
L a k s h m i -
NABAYAN

D u t t .

R a n k i n  O.J.

Relief Act and, therefore, he has come before the 
Conrb not merely on the basis of his own possession 
which is gone, but on the mej-its of the claim which, 
makes all the difference. That makes applicable the 
two cases to which I have referred.

Tn this case the Miiusif’s order giving the plaintiff 
the costs of the trial mast be varied and the order for 
costs before the MunsiE will be that each party will 
bear his own costs. But the plaintiff must jynj the 
costs of the two apj)eals and those costs will be added 
to the sum due on the mortgage. So that the plaintiff 
would have to pay those as a condition of redeeming. 
If the plaintiff, however, in the end fails to redeem> 
then he must pay the costs in all the Courts.

S, M. Decree varied.
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Before Page and Graham Jj.

JUGAL KISOIU D&BI
V.

BAIDYA NATH ROY.*
Exccittion of Decree—A'pplicaiions for execution not made in acGordance with 

laio and in proper Court, lolietlier will save limitation—Joint decree— 
Discharge given iy  an adult without the concurrence o f mitiors, whether 
will be sufficient—Limitation Act l lX .o f  1908), Art. 182 (5), ss. 0, 7—  
Civil Procedure Code {Act V of 1908), ss. 37, S8, 39̂  0, X X I,  
r. 8.

Oa December 6, 1920 a decree on appeal was passed by the High  
Court of Fatna in a suit which was decided by the Subordinate Judge of 
Purnlia. Two applications on April 15, 1921, and on January 11, 1024, 
respectively, were made wifchotifc success in the Gouri; o f  tlie Subordinate 
Ju3ge of Dhanbad to execute the decree. Subsequently tho appellants 
applied on March 23, 1925' to the Court of the Subordinate Judge o f

®Appeal from Oiiginal Order No. 561 of 1S25, agaiusfc tho order o f  
J. K. Mukherjee, Subordinate Judge, Aaansol, dated Aug. 7, 1925.


