
APPELLA TE Ci¥IL»

482 INDIAN LAW RKPORTS. [VOL. L T .

1927 

June 20.

Before B. B. Ghose and Roy JJ,

EFARIDASYA
V.

PODEI DASYA.=^

Prohate—Dr aJ-i will—Original will lofitor mislaid— Presum_piion— Succes­
sion Act { XXXI X of 1925), s. 237.

Where the petitioner asks for probate of the draft o f a will, he m ust 
prove that the will has beou lost or mislaid since the testator’s death aS' 
provided in section 237 of the Indian SuccesBion Act.

The question as to tlie presumption o f a will being revoked by the 
teRtator with reference to the fact of its being in his possession till the  
time of his death is to be decided more or leiS upon the circumstances o f  
each case.

Sarat Chandra Basaolc v. Golap Sundari Dmya  (1) and Anwar Hosseirt 
V. Secretary of State for India (2) not followed.

It cannot be laid down as a rule of law, that und«r certain ciroums- 
tancea a pi'esumption should be made that the wiJ] was revoked by the- 
testator or not,

Allan v. Morrison (3) referred to.

Appeal by Efari Dasya, petitionei' for probate.
The facts of the case, out o£ which this appeal 

arises, appear fully in the JadgiTieut ot the learned 
District Judge :—''This is an application Cor Probate 
“ of a Will alleged to have been executed by Jipati 
“ Thakuria in Magh 1310 B. S. Efari Dasya, the 
“ applicant, is a daughter of Jipati. She says that the 
“ will was with her father for about 2 years after its

Appeal from Original Decree, No. 239 of 1J^25, againRt iha decree of 
B. E. Jack, Esq., District Judge of Assam Valley Districts, dated Oct. 24,
1925.

(1) (1913) 18 C. W. N. 527. (2) (1904) L  L. R. 31 Oalo. 885.
(3) [1900] A. C. 604.



VOL, LV, CALCUTTA SEBIES. m

“ execution, he then made it over to her and after 
“ Ills death, which occurred 4 or 5 years after its 
“ execution, she made it over to Osharam Gaonbura 
“ to have the names of the lesfatees mutated in the 
“ Patta for the lands. That was 16 or 17 years ago, 
“ He did not return the will and in April, 1924, she 
“ sent him a notice to return ■ it in a registered cover, 
“ but he refused to take delivery of the letter. Osha- 
“ ram has been examined and denies that he ever 
“ received the will. The will has not been produced, 
“ but Efari Dasya, the applicant, has filed what pnr-
“ ports to be a draft of the w il l” . .................................
“ According to the draft Jipati executed the will as he 
“ had no son, but the evidence shows that his son 
“ Kali Charan was born before his death, and on the 
“ birth of a son he would probably have wished to 
“ revoke the will or at least to modify its terms. The 
“ will was unregistered and he could have revoked it 
“ by simply tearing it up. ” The trial Court having 
dismissed this application for probate the petitioner 
appealed to the High Court.

jDr. Bijon K u m a r Mukerjee^ for the appellant.
Bahii A tu l Chandra Gupta and Bahu Bankim  

Charidra Banerji, for the respondent.

G h o s e  J. This is an appeal against the judgment 
and decree of the District Judge of the Assam Valley 
Districts refusing to grant probate or letters of admi­
nistration of the draft of a will alleged to have been 
executed by the testator, Jipati Thakuria, in January 
1904. The applicant was the daughter of the testator. 
The testator died oti the 25th June 1910. At the time 
of his death, he had his daugliter, the petitioner, his 
widow Podei, the objectrix, an infant son, Kali Charan, 
and another step son named Nanmal. At the date of 
the will his son, Kali Charan, was not born. By the
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will, a 3rd share eacli was given to Bfari, tbe peti­
tioner, Podei, tbe wife, and io Naiinial. Jfc is alleged by 
the petitioner that after the death of the testator each of 
the three persons was in possession by taking pattas 
fi’om the revenue authorities of the lands left by the 
testator and chey were in joint possession till the year 
1928. In 1924 disputes commenced among thoye 
l)arties and the petitioner was sought to be deprived 
of her s)jare o£ the properties and that is the reasoji 
why she has applied for probate of tbe draft of the 
will in May 1925. The will is alleged to have been 
lost. Bfari, the petitioner, says that she gave the 
will to Osharani Gaonbura, a relation of the testator, 
for the purpose of mutation of names in tbe revenue 
register after the death of the testator. Osharam 
never returned the will to her and she never asked 
for it, but when the disputes arose, she sent a regis­
tered notice to him to make over the original will to 
her. The registered letter containing the notice was 
not accepted by Osharam and was returned to the 
petitioner. Osharam also did not give the original 
will to her and it is on that account that she has asked 
for probate of the draft from which the will was 
written out and executed by the testator. The objec" 
trix, Podei, denied the execution of the will and she 
supported her allegation by her own evideiice as well 
as the evidence of her witnesses. The learned Judge 
was of opinion that Jipati did execute a will in terms 
of̂  tbe draft but he held that after the birth of his son, 
Kali Oh a ran, he would i^robably have wished to 
revoke the will or to modify its terms arul he could luive 
revoked the will by simply tearing it up. He appa­
rently came to the conclusion that that was what the 
testator himself did. The learned Judge then discussed 
the evidence as to the existence of the will after the 
death of Jipati, which fact he noticed is only supported
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by the evidence o? Efari herself and by the evid­
ence of a witness named Adliirain. The learned Judge 
holds that Ad hi ram Is not a reliable witness and he 
does not believe the story that Efari made over the
will to Osharain as she alleges, the learned Judge ___
being of opinion that it is unlikely that Efari would G h o s k  j . 

have left the will with Osharam for some 15 years.
He also refers to the fact that there is no mention of 
the will in the paUa and, in his view, the record of 
the three names is probably due merely to the fact 
that they were in joint possession of all the property 
of Jipati. He came to the conclusion that the evid­
ence as regards the existence of the will at the time 
of the tevstator’s death was unreliable and, therefore, 
refused to grant probate.

Tbe first objection taken on behaU of the peti­
tioner in her appeal is that the question of revocation 
of the will was improperly decided by the District 
Judge, as that was not the issue raised by the objec- 
trix nor was any evidence led in support of that story.
The whole question on whicli the parties went to trial 
was, was there a will executed or not ? The learned 
Judge having found that the will was executed, h^ 
ought to have placed the burden of proof upon the 

. objectrix to show that the will had been revoked by 
the testator. The mere fact that a son had been born 
to the testator after the date of the execution of the 
will is not sufficient to raise tbe presumption that the 
will was revoked.’ The contention on belial! of tbe 
appellant is therefore that at any rate the case shoakl 
be remanded to the lower Court for the purpose o[ a 
fuller enquiry as to the question of revocation. In 
answer to the contention of the appellant, the respon­
dent submits that the question of revocation although 
not distinctly raised in the issues was sufficiently 
raised in the pleadings oC the parties. I t  is pointed
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out to us that ill the petition of the appellant herself 
it is stated that Kali 0 ha ran, the son of the testator, 
was born in 1316 B.S., in the month of Pons. The will 
was, however, not revoked. In  answer to that, the 
objecfcrix states that according to the draft filed it is 
clear that the late Jipati had no son of his then, but 
on the birth of his son he would never keep any such 
will outstanding. However inartistic these state­
ments may be it cannot be said that upon these allega­
tions the Judge was not justified in going into the 
question of revocation of the will by the testator on 
the birth of his son. The point next urged on behalf 
of the appellant is that if it is shown that the will was 
in the possession of the testator till the time of his 
death, then only the loss may be referred to the pre­
sumption of revocation by the testator himself. If it 
is shown that the will was not in the possession of the 
testator up to the time of his death , no such presump­
tion of revocation by the testator arises. In support 
of this contention he relies upon the cases of Sara^ 
Chandra Basack v. Gopal S im dari Dasya (1) and 
Anwar Hossein v. Becretarij o f  State fo r  India  (2). 
The contention is that the burden of proof is upon the 
objectrix to show that the will was actually in the 
possession of the testator till his death. It seems to 
me that the question as to the presumption of the will 
being revoked by the testator with reference to the 
fact of its being in his possession till the time of his 
death is to be decided more or less upon the circums­
tances of each case. In my opinion, it  cannot be laid 
down as a rale of law, that under certain circum­
stances a presumption should be made that the will 
■was revoked by the testator or not. I may refer to 
the case of Allan  v. Morrison (3), which was cited by

(1) .(1913) 18 C. W. N. 527. (2) (1904) I. h. R. 31 Calc, 885,
(3) [1900] A. C. 604.
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the learned advocate on behalf of the respondent in 
.■supporfc of this proposition. I t  seems to ms, however, 
that the present controversy should be decided on the 
terms of section 237 of the Indian Succession Act of 
1925—which corresponds to the repealed section 24 of 
the Probate and Administration Act Y of 1881. The Ghose j . 

•section runs thus, “ When a will has been lost or
•“ mislaid since the testator’s d e a th ................... and a

copy or the draft of the will has been preserved, 
probate may be granted of such copy or draft, 
limited until the original or a properly authenticated 

“ copy of ife is produced”. In  this case the petitioner 
asks for probate of the draft of the will. She must, 
therefore, prove that the will has been lost or mislaid 
since the testator’s death. The petitioner gave her 
evidence in support of the allegation that the will was 
in existence after the testator’s death and it has since 
been lost. Her story is that the will was in  the 
possession of the testator for two years after its execu­
tion. Then it was made over to her and she made it 
over to Osharam for the purpose of mutation of 
names. This story has not been accepted by the 
District Judge. If this story is believed, then there is 
no question, as is admitted on behalf of the respon­
dent, that the appellant would be entitled to the 
grant asked for. But is this story probable ? The 
first difficulty which arises in believing this story is, 
why should the testator make over the will to the 
daughter instead of to his wife, and even if he did so, 
is it natural that he should not ask it back after the 
birth of his son who would be left destitute under the 
terms of the will? Tlie story also of the petitioner 
having made over the will to Osharam is incredible,
4ind Osharam swears that it was never made over to 
Mm. If that story falls to the ground, then the peti­
tioner has not been able to prove that the will has
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been lost or mislaid since the testator’s ileatli. That 
being so she has failed to satisfy the terms of. section 
237 ot the Indian Succession Act and is, therefore, not 
entitled to probate. Tlio appeal mast, therefore, be 
dismissed with costs.
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R O H I N I  K U M A R  P A L

V.

K U SU M  K A M IN I  PAL.'^

Pau2>er Siiit— Court fees— Dtfeyulant  ̂ liability of—MalnUnmce— Hindu 
widow—Code of Civil Procedure V of 1908)  ̂ 0. XX XlIl^  r. 10,

Where, in a pauper suit by a Hindu widow for maiiitei'iauce for lun'self
and her infant daughter, it  was found that tlio income o£ liPr deceasedit
husband’s estate was Ks. 900 per annum, and there beiHg" only an adult 
son besides the widow and her infant daughter, the trial Court ordered tii& 
(defendant) son to pay court-foes on the entire maintenance chiiined,

Held, that, as she could have thought that tlie niaintonance for the* 
widow and the dan î^hter might have been much more than what had been 
allowed by tlse Court, it would be iniquitous to saddle the widow witli th& 
court-fees, especially as the defendant had resisted her entire claim and 
pleaded that she was not entitled to a single rupee for iwahilenance ;

£feW, further, that the matter was entirely left to the discretion of the- 
Court, which must make the appropriate order having regard to the facts 
of each particular case ; no hard and fast rule could he laid down with  
regard to the equities of such a case as this.

^Appeal from Original Decrce, No. 264 of 19*25, ag-ftinsfc the decree o f  
Saehi Kumar Gho.'se, Subordinate Judge of M ymendngh, dated July 27 , 
•1925.


