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Before B, B, Ghase and Roy JJ.

EFARI DASYA
.
PODEI DASYA*

Probate— Drajft will—Original will lost or mislaid— Presumption—Succes-
sion Act (XXXIX of 1925), 5. 237,

Where the petitioner asks for probate of the draft of a will, he must
prove that the will las been lost or mislaid since the testator’s death as
provided in section 287 of the Indian Succession Act.

The question as to the presumption of a will being revoked by the
testator with reference to the fact of its being in his possession till the
time of his death is to be decided more or less upon the circumstances of
each case,

Sarat Chandra Basack v. Golap Sundari Dusya (1) and Adnwar Hosgsein
v. Secretary of State for India (2) not followed.

It cannot be laid down as a rule of law, that under certain circums-
tances a presumption should be made that the will was revoked by the
testator or not.

Allan v. Morrison (3) referred to.

Appeal by Efari Dasya, petitioner for probate.

The facts of the case, out of which this appeal
arises, appear fully in the judgment ot the learned
District Judge :—* This is an application for Probate
“of a Will alleged to have been executed by Jipati
“Thakuria in Magh 1310 B. S. Efuri Dasya, the
“applicant, is a danghter of Jipati. She says that the
“will wag with her father for about 2 years after ity

* Appeal from Original Decree, No. 239 of 1925, agninst the decres of
R. B. Jack, Esq., District Judge of Assain Valley Districts, daved Qct, 24,
1925,

(1) (1918) 18 C. W. N. 527, (2) (1904) I. L. R. 31 Calo, 885,
(8) [1900] A. C. 604.
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“ gxecution, he then made it over to her and after
““his death, which oceurred 4 or 5 years after its
“gxecution, she made it over to Osharam Gaonbura
“t0 have the names of the legatees mutated in the
“Patta for the lands. That was 16 or 17 years ago.
“He did not return the will and in April, 1924, she
“gent him a notice to return it in a registered cover,
“but he refused to take delivery of the letter. Osha-
“ram has been examined and denies that he ever
“received the will. The will has not been produced,
“but Efari Dasya, the applicant, has filed what pur-
“ports to be a draft of the will”. . . . . . . .

“ According to the draft Jipati executed the will ag he
“had no son, but the evidence shows that his son
“Kali Charan was born before his death, and on the
“birth of a son he would probably have wished to
“revoke the will or at least to modify its terms. The
“will was unregistered and he could have revoked it
“by simply tearing it up.” The trial Court having

dismissed this application for probate the petitioner

appealed to the High Court.

Dr. Bijon Kumar Mukerjee, for the appellant.
Babw Aitul Chandra Gupla and Babu Bankim
Chandra Banerji, for the respondent.

GHOSE J. This is an appeal against the judgment
and decree of the District Judge of the Agsam Valley
Districts refusing to grant probate or lefters of admi-
nistration of the draft of a will alleged to have been
executed by the testator, Jipati Thakuria, in J anua;‘y
1904. The applicant was the daughter of the testator.
The testator died on the 25th June 1910. At the time
of his death, he had his daughter, the petitioner, his
widow Podei, the objectrix, aninfant son, Kali Charan,
and another step son named Nanmal, At the date of
the will his son, Kali Charan, was not born. By the
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will, a 3rd share each was given to Efari, the peti-
tioner, Podei, the wife, and to Nanmal. Tt is alleged by
the petitioner that after the death of the testator each of
the three persons was in possession by taking pattas
from the revenue authorities of the lands lelt by the
testator and they were in joint possession till the year
1923, In 1924 disputes commenced among those
parties and the petitioner wag sought to be deprived
of her share of the properties and that is the reason
why she has applied for probate of the draft of the
will in May 1925. The will is alleged to have been
lost, Hfari, the petitioner, says that she gave the
will to Osharam Gaonbura, a relation of the testator,
for the purpose of mutation of names in the revenue
register after the death of the testator. Osharam
never returned the will to her and she never asked
forit, bat when the disputes arose, she senta regis-
teved notice to him to make over the original will to
her. The registered letter containing the notice was
not accepted by Osharam and was returned to the
petitioner. Osharam also did not give the original
will o her and it is on that accouns that she hagasked
for probate of the draft from which the will was
written out and executed by the testator. The objec-
trix, Podei, denied the execution of the will and she
supported her allegation by her own cvidence as well
as the evidence of her witnesses. The learned Judge
was of opinion that Jipati did execute a will in torms
of the draft but he held that after the birth of his son,
Kali Charan, he would probably have wished to
revoke the will or to modify its terms and he could have
revoked the will by simply tearing it up. He appa-
rently came to the conclusion that that was what the
testator himselfdid. The learned Judge then discussed
the evidence as to the existence of the will alter the
death of Jipati, which fact he noticed is only sapported
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by the evidence of Efari herself and by the evid-
ence of a witness named Adhiram. The learned Judge
holds that Adhiram is not a reliable witness and he
cloes not believe the story that Efari made over the
will to Osharam as she alleges, the learned Judge
being of opinion that it is unlikely that Efari would
have left the will with Osharam for some 15 years.
He also refers to the fact that there is no mention of
the will in the pafta and, in his view, the record of
the three names is prohably due merely to the fact
that they were in joint possession of all the property
of Jipati. He came to the conclusion that the evid-
ence as regards the existence of the will at the time
of the testator’s death was unreliable and, therefore,
refused to grant probate.

The first objection taken on behalf of the peti-
tioner in her appeal is that the question of revocation
of the will was improperly decided by the District
Judge, as that was not the issue raised by the objec-
trix nor was any evidence led in support of that story.
The whole question on which the parties went to trial
was, was there a will executed or not? The learned
Judge having found that the will was executed, he
ought to have placed the burden of proof upcon the
.objectrix to show that the will had been revoked by
the testator. The mere fact that a son had been born
to the testator after the date of the execution of the
will is not sufficient to raise the presumption that the
will was revoked.. The contention on behalt of the
appellant is therefore that at any rate the case shonld
be remanded to the lower Court for the purpose of a
fuller enquiry as to the question of revocation. In
answer to the contention of the appellant, the respou-
dent submits that the question of revocation although
not distinctly raised in the issues was sufficiently
raised in the pleadings of the parties. It is pointed
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out to us that in the petition of the appellant herself
it is stated that Kali Charan, the son of the testator,
was born in 1316 B.S,, in the month of Pous. The will
was, however, not revoked. In answer to that, the
objectrix states that according to the draft filed it is
clear that the late Jipati had no son of hig then, but
on the birth of his son he would never keep any such
will outstanding. However inartistic these state-
ments may be it cannot be said that upon these allega-
tiong the Judge was not justified in going into the
question of revocation of the will by the testator on
the birth of his son. The point next urged on behalf
of the appellant is that if it is shown that the will was
in the possession of the testator till the time of his
death, then only the loss may be referred to the pre-
sumption of revocation by the testator himselfl. TIf it
is shown that the will was not in the possession of the
testator up to the time of his death, no such presump-
tion of revocation by the testator arises. In support
of this contention he relies upon the cases of Sarat
Chandra Basack v. Gopal Sundari Dasya (1) and
Anwar Hossein v. Secrelary of State for India (2).
The contention is that the burden of proof is upon the
objectrix to show that the will was actually in the
possession of the testator till his death. It seems to
me that the question as to the presumption of the will
being revoked by the testator with reference to the
fact of its being in his possession till the time of his
death is to be decided more or less upon the circums-
tances of each case. In my opinion, it cannot be laid
down as a rule of law, that under certain circum-
stances a presumption should be made that the will -
was revoked by the testator or not. I may refer to
the case of Allan v. Morrison (3), which was cited by

(1) (1913) 18 C. W. N. 527. (2) (1904) L. L. R, 81 Cale, 885,
(3) [1900] A. C. 604,
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the learned advocate on behalf of the respondent in 1927
support of this proposition. It seems to me, however, E‘;:m
that the present controversy should be decided on the DILSYA
terms of section 237 of the Indian Succession Act of  popa
1925—which corresponds to the repealed section 24 of — Dasva.
the Probate and Administration Act 'V of 1881. The GmossJ.
section runs thus, “When a will has been lost or
““mislaid since the testator’s death. . . . . and a
“copy or the draft of the will has been preserved,
“probate may be granted of such copy or draft,
¢ limited until the original or a properly authenticated
“copy of it is produced”. In this case the petitioner
asks for probate of the draft of the will. She must,
therefore, prove that the will has been lost or mislaid
gince the testator’s death, The petitioner gave her
evidence in support of the allegation that the will was
in existence after the testator’s death and it has since
been lost. Her story is that the will was in the
possession of the testator for two years after its execu-
tion, Then it was made over to her and she made it
over to Osharam for the purpose of mutation of
names. This story has not been accepted by the
District Judge. If this story is believed, then there is
no question, as is admitted on behalf of the respon-
dent, that the appellant would be entitled to the
grant asked for. But isthis story probable? The
first difficulty which arises in believing this story is,
why should the iestator make over the will to the
daunghter instead of to his wife, and even if he did so,
is it natural that he should not ask it back after the
birth of his son who would be left destitute under the
terms of the will? The story also of the petitioner
baving made over the will to Osharam is incredible,
and Osharam swears that it wag never made over to
him. 1If that gtory falls to the ground, then the peti-
tioner has not been able to prove that the will has
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been lost or mislaid s7nce the testator’s death. That
being so she has failed to satisfy theterms of section
237 ol the Indian Succession Act and is, therelore, not
entitled to probate. The appeal must, therefore, be
dismissed with costs.

Rov.J. 1 agree.
G. 8. Appeal dismissed.

APPELLATE CIVIL.

Before B. B. Ghose and Roy JJ.

ROHINI KUMAR PAL
V.
RKUSUM KAMINI PAL.*

Pauper Suit—Court fees—Defendant, liability  of —Maintenance—Hindu
widow—Code of Civil Procedure (det V oof 1908), O. XXXIII, r. 10.

W here, in a pauper sait by a Hindn widow for maintenance for herself
and her infant danghter, it wag found that the income of her deceased
husbaud’s estate was Rs. 900 per annum, and there being Bx:ly an adolt
gon besides the widow and her infant daughter, the trial Court ordered the
(defendant) son to pay court-fees on the entire maintenance claimed,

Held, that, as she conld have thought that the maintenance for the
widow and the danghter might have been much more than what had been
allowed by the Counrt, it would be iniquitous to saddle the widow with the
court-fees, especially as the defendant had resisted her entire claim and’
pleaded that she was not entitled to a single rapee for maintenance ;

Held, further, that the matter was eutirvely left to the diserction of the
Court, which must make the appropriate order having regard to the facts
of each particular cage ; no hard and fast rule could he laid down with
regard to the equilies of such a case as this.

?Appeal from Original Decree, No. 264 of 1925, against the docres of
Bashi Kumar Ghose, Subordinate Judge of Mymensgingh, dated July 27,
1925,



