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the letter of Reference, to go into details, it is 
sufficient to observe that this case could not by any 
stretcii of the language of section 562 (JA) be broagbt 
witMn the four corners thereof.

In this view of the matter we vacate our order of 
the 5th May 1927, and after rerhea ring the Reference, 
in the presence of both parties, we accept the Refer- 
ence; we set aside the order made by the trying 
Magistrate under section 562 (lA) oC tlie Criminal 
Procedure Code and maintain the conviction under 
section 323 of the Indian Penal Code, and sentence 
the accused to suffei- rigorous imprisonment for the 
period of one year.

The accused wlio is on bail will surrender to his 
bail, and undergo the sentence i^assed on him.

E. H. M.
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Income-tiu—Fabe rHtirn ■"‘Prodnotion o f  false ao'-ount books before an 

Income-tax Ofpce)— JwUckxlproceeding"— Using evidence hnoum to he 
faU e—Income-tax Act (x\’I  o f  19;i2) ss. 23 (3), 37— Penal Oode {Act 
X L V  of I8d0),s ,  196.

A proceeding- before an AdiUlional Income-Tax Officer, on the production 
of account boolvR, pursuant to a xiotice under section 2r̂  (J3) o£ the IncornD- 
Tax Act, is a judicial proeeedbig  ̂ only for thft purpcses of sections 1&3 
and ‘iSS, but not of section of tlie Penal Code. Wliei'e the ptititinner, 
who was a member of a firm, produced certain false ficoomit books of the 
firm, before sucli officer, Oft requisition, i t  wsxa held that his ODfiviction 
under sectiuu 196 of the Penal Code was bad in law.

Criuiinal Revision No. H'M of 1927, agaiiwt the order of J. M. Pria^>Io 
Sessions Jud,t?e of Dacca, dated March 4,1927.
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The i^etitioner, Lai Mohan Saha, and his brothers, 
including’ Kanja Mohan, were members o? a firm 
which carried on the basiness of cloth merchants and 
money-lenders at Narainganj. He had passed tiie 
B. L. Examination, and joined the Bar at Narainganj 
in 1925. The firm was called upon by the Additional 
Income-tax Officer at Dacca to submit a return of its 
income for 1924/1925, and a verified return, signed by 
Kuiija, was filed on 13fch August 1925. The officer 
was not satisfied with the return, and made a requisi
tion under section 23 (2) of the Income-tax Act CXI 
of 1922} on the firm to produce its account books for 
1329, 1330 (B.S.). On the 8th September 1925 the 
petitioner produced before the officer the account books 
for two years only, but the latter recpiired the pro
duction of. a list of the investments oi: the money- 
lending business, and the accounts for the pfcyious 
years. On the 25th November 1925 the petitioner 
iDroduced the same before the second Additional 
Income-tax Officer, On the 31st January J926 the two 
officers paid a surprise visit to the fii-m, and seized 
certain books of accounts from whicl) it appeared that 
the books j)roduced before them were false account 
books.

The petitioner aud his biother Kuuja were there
after placed on trial before the Subdivisional Officer 
at Dacca. The petitioner’s defence was that the books 
were produced by the servants of the firm and jiot by 
himself;and Kunja denied his signature on the return. 
The Magistrate convicted Kunja rmder sections 177 and 
T o l  of the Penal Code and sentenced him to impri
sonment and fine. The petitiouer was conviotexi 
under sections and 196, of the Penal Code, and sen
tenced to a fine and detention till the rising of the 
Court,



An appeal against fche convictionn aad Hentences 3 ^
was dismissed by the Sessions Judge of Dacca with m o i i a »

the modification that tlie conviction of the petitioner I-’opdar 
under sections ot the Penal Code was set aside. iHMPEBoifc. 
He thereupon moved the High Court, and obtained 
the present Rale.

Sir P. C. Mitter, Advocate, Babu Bhagirath  
Ghtmdrr Dm and Bab a Snresh Q hander Taluqdar 
for the petitioner.

The Deputy Legal Remembrancer {M r.Khiuidkar)  
for the Grown.

Ghose  a n d  Cammiadb  JJ. This Rule must be made 
absolute and for the following reasons. It appears 
tliat the petitioner before us is a ’member of a family 
wbo carry on an ancestral business in the district of 
Dacca as cloth merchants and money-lenders. , The 
firm in question were asked by the Income-tax autho
rities to submit a return of their income for purposes 
of assessment of income-tax. A return was filed, but 
thereafter a notice was served on the firm under the- 
provisions of section 23 {2) of the Indian Income-tax 
Act, 1922, requiring the production of certain account 
books for the years 1329 and 1330 B. S. The peti
tioner before us, as stated above, is a member of the- 
firm, but he is also a legal practitioner at Naraiiiganj.
It appears that the petitioner on two days, namely the 
8th September 3925 and the 25th November 1925, pro
duced certain books belonging to the firm in question 
before the Additional Income-tax Officer. It is said 
that he attended before the Additional Income-tax 
Officer for the purpose of explaining the accounts con
tained in the said books to the Additional Income-tax 
Officer. I t  was found, however, in the coarse of 
further investigation by the Income-tax authorities,.
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that the books in question were false account books, 
and liacl been i^repurecl lor the purx^oses of the assess
ment of income-tax. Thereafter the petitioner along 
with another person was prosecuted for having com
mitted an ollence punishable under sec. 196 of the 
Indian Penal Code. He was convicted and sentenced 
to pay a .fine of Rs. 500 and to bo detained in Court 
till the rising. The petitioner thereafter moved this 
Court and obtained the present Rule.

On behalf of the petitioner Sir Provas Mitter has 
argued that the petitioner could not be convicted 
under section 196 of the Indian Penal Code having 
regal'd to the provisions of section o7 of the Indian 
Income-tax Act. Section 37 of the Act runs as 
follows-—̂" The Income-tax Officer, Assistant Comm is- 

sioner and Commissioner shall, for the puri)oses of 
“ this Cliapter, have the same powers as are vested in a 

Court Linder the Code of Civil Procedure, 1908, when 
trying a vsult in respect o! the following matters, 
namely ;—(a) enforcing the attendance of any person 
and examining him on oath or affirmation ; (5) com- 

"‘pellingthe production of documents; and (c) issu- 
ing commissions for examination of witnesses; and. 

“ any proceeding before an Income-tax Officer, Assis- 
“ tant Commisioner or Commissioner under this 

Chapter shall be deemed to be a ‘ Jtidicial proceeding ’ 
within the meaning of section.^ 19H and 228 of the 
Indian Penal Code”.

It would appear from what is contained in section 
37 of the Indian Income-tax Act that any proceeding 
before an Income-tax officer, Assistant Cowunissloner 
or Commissioner under the Chapter in which section 
37 finds a place [it may be noted that a proceeding 
pursuant to a notice under section 23 (2) is a proceed
ing under the said Chapter] would be deemed to be a 
•“ judicial proceeding” for the purpose of sustaining
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convictions under sections 193 and 228 o£ the Indian 
Penal Code. As we read section 37, it seems to us to. lal "m7uan 
be clear that the Legislature has for the purpose o£ 
punishing offences under sections 193 and !228 of the 
Indian Penal Code (and under no others) converted 
proceedings before the officers mentioned therein^ 
which are not jadicial i^roceedings ordinarily, into 

judicial proceedings Section 37, being a penal 
section, has to be construed strictly, and, as will be 
seen from what is stated above, there is no reference 
whatsoever in the section itself to section 19f) of the 
Indian Peaal Oode. Therefore, having regard to the 
terms of section .’17, it cannot be suid that the pro
ceedings which took place before the Additional 
Income-tax officer on the production of the accoiint 
books on the two dates referred to above were “ j L u i i c i a l  

proceedings If that is so, having regard to section 
37, there is no room whatsoever in it for atti-acting into 
it the provisions of section 196 of the Indian Penal 
Code.

The result, therefore, is that the conviction and 
sentence of the petitioner under section 196 of the 
Indian Penal Oode, mast be set aside and the fine if 
paid will be refunded.

E. H . M. Rule ahmhite.


