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Their Lordsliip.s therefore humbly advise His 
Majesty that the judgment and decree of. tUe Judicial 
Commissioners dated the 1st March 1920, should be set 
aside and the jadgment of the District Jiidge restored. 
The plaintiffi-respondeut must pay the costs of the 
appeal in the Judicial Ooininissioner’s Court, as also of 
this appeal,

Solicitors for the appellant: T, L, WHsoyi ^  Co.
Solicitor for the respondent: JS. S. L. Polak.
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CRIMIMAL REVISION.

Before C\ C. Ghose and Ctxmmlade Jo.

HAMKSH PADA MONDAL 

KADAMBINI DASSI.*

High Oovrt—Power of the Court to vaaaie an order of enhancement 
of sentence passed without notice to the accused—Criminal Procedure 
Code {Act V of 1898\ ss. S69, 439.

Wliore the accuaed was oonvictod b}' a Magiatrate under section 328 
of the Penal Code, and was let off with an admocition under section 562 
( lA)  of the Criminal Procedure Code, and the H igh Oourt, on a Referonue 
by the District Maj>i8trate, alterud the conviction from one under aoctiou 
323 to one under section 324 of the Penal Code, and Mcntenced the accused 
to rigorous imprisonment for one year, without uotiue aud opportunity of 
being heard, as requiied by yection 439 (2) of the Criminal Procedure 
Code

Helii  ̂ that the order of the H igh Court ^a«sed without iiotioe was a 
nullity, aud that it had power to vacate the Haiue and ro-hear the Reference 
after notice.

*** Criminal Revisimi No, 520 o£ 19'27, against the order of A. S. 
Larkin, Additfontd District Magistrate of Midriapore, dated Marcli 9, 
1927.
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Ou tlie 17tb November 1925 one Kadambini Dassi 
lodged a complaint, before the Subdivisional Magis­
trate of Midnapore, cliarging the petitioner with 
various acts of violence. The complainant having 
been absent, on one of the da.ys fixed lor the hearing^ 
the petitioner was discharged. The case was sabse» 
qnently restored, and the trial proceeded. A charge 
under section 324 of the Penal Code was framed. On 
the 28th July the petitioner w’as acquitted under sec­
tion 324 bat convicted under section 323 of the Penal 
Code, and released after admonition under section 
o62 (IA) ot the Criminal Procedure Code.

On the 7th September 1926 the complainant moved 
the Additional District Magistrate of Midnapore for 
a reference of the case to the High Court for enhance- 
menc of sentence. On the 9th March 1927 the case 
was referred to the High Court without notice to the 
petitioner or his pleader.

The Reference was beared by the High Court on 
the 5th May 1927, when the Court altered the convic­
tion from one under section 323 to one under section 
324 of the Penal Code, and sentenced the petitioner 
to one year’s rigorous imprisonment. It appeared that 
no notice of enhancement, under section 439 (2) of the 
Code, was issued to the petitioner in the circums­
tances set forth in the judgment of the High Court. 
The petitioner tliereafter brought the Eaqt to the 
notice of the Court and a Rule was issued, on the 23rd 
May, on the District Magistrate and the complainant 
to show cause why the order of the 5th May should 
not be vacated anti the Reference re-heard. The 
rule now came on for hearing before C. C. Chose and 
Cammiade JJ.

Mr. S. 0. Bose, Advocate (with Babu Santosh K u m a r  
Pal), for the petitioner. Under section 439 (2) the
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petitioner was entitled to notice and. bearing before  
enliancement of the sentence. No notice was issued, 
Tlie Court has Jurisdiction to vacate the order of the 
5th May and re-heur the reference. Cites King- 
Emperor v. Romesh Gliandra Gupta  (1): Raj ja b  All 
V. Emperor (2). The petitioner was acquitted under 
section 324 of tbe Peuai Code, and the Court cannot, 
under section 439, alter the order of acquittal into 
one of conviction. There is an appeal against sucii 
order, and the Court cannot, therefore, under section 
439 (6), exercise its revisional powers in this case. 
Tiie order of the Magistrate should not be set aside.

Mr. N". K . Bose, Advocate (with Babu Promoiha  
N ath Mitter), for the complainant. Tbe Court can­
not vacate its previous order. Section P»69 of the Code 
prevents alteration of the judgment after it is signed. 
Ii has been held in a series of cases that the Higii Court 
l)as no power of reviewing its own orders in criminal 
eases. Refers to Queen v. Goclai Eaoxd (3), Re Gibbons 
(4), Queeji-Empress v. Durga Gharan (5), Queen- 
Empress v. Fox (6.), Re K u n h a m m a d  ELaji (7)  ̂
Achdmbit Mondol v. Mohatah Singh  (8). Section 662 
(lA) is not api)licable to the facts of this case.
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G-hose  a n d  Cam miade  JJ. In th is  case the learned 
A(kUtional District Magistiate of Midnapore made a 
Reference to this Court on the 11th March 19:27 recom­
mending that a certain order passed by Babn Sukesli 
Chandra Deb Roy, Deputy Magistrate of Midnapore,. 
convicting the accused under section 3i3 of the Indian 
Penal Code and letting him off with a warning under 
section 562 ( lA ) of the Criminal Procedure Code^

(1) (1917) 22 0. W. N. 168.
(2) (1918) I. L. R. 46 Calc. 60.
(3) (1866) 5 W. B. Or. 61.
(4) (188G) T. L. R. 14 Gslc. 42.

(5) (1885) I. L. R. 7 All. 672.
(6) (1885) I. L. R, 10 Hoxn. 176.
(7) (1922) [. L. E. 46 Mad. 382..
(8) (1914) 18 0 . W. N. 1180.
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migbt be syt aside, and the uccuHed convicted either 
under section 323 or section H24 of the Indian PenaJ 
Code and given a suitable sentence. The order of the 
Magistrate is dated tlie 28th July 1926,

This Kefefence came on before us for hearing on 
the 5th May 1927. The case appeared in the daily 
printed defended list, and the record in this Ooart was 
marked with the word “ defended"’. Mr. Narendra 
Kumar Basu, advocate, appeared for the compIaiDant, 
but at the time of the hearing of the Reference there 
was no appearance by any learned couns^el or 
advocate or vakil on behalf of the accused Having 
regard to the fact that the record of the Refereene 
before us showed on the face of it that it was 
“ defended”, we assumed that notice of the Reference 
had been served on tlie accused, and after hearing 
Mr. Basu for the complainan.t, we accepted the Refer­
ence and altered the conviction from one under 
section 323 of the Indian Penal Code to one under 
section 321 of the Indian Penal Code and sentenced 
the accused to suffer rigorous imprisonment for a 
period of one year. This order, as stated above, was 
made by us on the 5th May 1927. Subsequently, i.e., 
on the 23rd May 1927, Mr. S. 0. Basu, advocate, 
appeared before us on behalf of the accused, and drew 
our attention to the fact that our order of the 6th 
May 1927 had been made without hearing the accused 
and without the accused having been given any 
notice of the hearing of the Reference before this 
Court. We thereupon made enquiries, and wo dis­
covered, on examination of the record, that, although 
the accused appeared before the Additional District 
Magistrate on the 2lst September 1926 when orderB 
were reserved by the Additional District Magistrate, 
it did not appear that the accused appeared before the 
Additional District Magistrate on any subsequent
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date, or on tbe 23rd December 1926, when the Addi­
tional District Magistrate of Midiiapore finally made 
lip his mind to re[er l3lie m attel* to this Ooiirt; o r  
that the accused had any knowledge of the fact 
of the Reference to this Court having been made 
by the said Additional District Magistrate. So far as 
the proceedings in this Court are concerned, it did not 
appear, as it shonld have appeared, on the record in 
this Court, that no notice of this Reference had been 
served upon the accused. As stated above, our 
attention was never called to that fact. Under these 
circumstances we came to the conclusion that i t  was 
our obvious duty to issue a Rule at once on the 
api>lication o£ the accused calling upon the complain­
ant to show cause why the Reference should not be 
re-heard in the i)resencH o£ both parties, the com­
plainant and the accused. A rule was accordingly 
issued. It was heard in yesterday, and the
hearing has been concloded tonlay.

The first point taken by Mr. Narendra Kumar 
Basu, on behalf oil the complainant, is ihat having 
regard to our orders of the 5th May 1927, we have no 
Jurisdiction whatsoever to re-hear the matter. He 
has called our attention to various cases beginning 
with Queen v. G-odai Baout (1) and ending w ith the 
case of P i got v. AH M aham m ad M andal (2). We 
have examined the cases, and except the case of Kini)- 
Emperor v. Romesh Ohandra Gupta  (3) and the case 
of Achambit Mondal v. Mohatah Singh  (4), we do 
not think that the other cases have any real bearing 
having regard to the facts of this particular case. But 
be that as it may, we are concerned really, on the 
question of jurisdiction, with the provisions such as 
they are contained in the Code of Criminal Procedure
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(1) (1866) 5 W. R. Cr. 61.
C3) 22 C. W. N. 168.

(2) (1920) L L. li. 48 Calc. 522.
(4) (t9 l4 )  18 0. W. N. 1180.



m INDIAN LAW REPORTS. [VOL. LV.

H927

I U h e s h  
P ada  

M o no  A L 
0 .

K a d a m b i n i

D assi.

as at present ameiidecl. We think under tlie present 
Code we have ample powers in a case of this descrip­
tion, ai]d having regard to the facts involved, to 
vacate our order of the 5th May 1927 and to re-hear 
the Reference. It will serve no useful purpose to go 
through the long catena of cases cited by Mr. Nareii- 
dra Kumar Basu as in none of the cases referred to 
by him. were the facts similar to the facts in tlie 
present case. Under section 489 of the Criminal 
Procedure Code we could not make an order of the 
description which we made on the 5th May 1927 
without giving the accused an opportunity of being 
lieard before us. In the circumstance.s it may well 
be contended that the order that was made on the 5th 
May 1927 was an order per in curiam, and one which 
bordered on nullity. If oar attention had been called 
that no notice had been given to the accused we 
would have directed, in the ordinary course of things, 
the issue of a Rule on the accused. That we did not 
do so is because of the circumstances to which refer­
ence has already been made. Theie can, therefore, 
be no bar, in oiir opinion, in vacating the order of the 
oth May 1927, and re-'hearing the Reference in the 
presence of both sides. We have accordingly re~heard 
the Reference, and we have had the satisfaction of 
hearing an elaborate and exhaustive ai’gument on the 
merits on behalf of the accused from Mr. S. 0. Bose. 
We are greatly indebted to him. Bat, in the circums­
tances of this case, there can be no doubt whatsoever 
that the action taken by the trying Magistrate under 
section 562 (1A) of the Criminal Procedure Code was 
clearly irregular. In our opinion, this is a fit and 
proper case where this Court should exercise its 
powers of sui3erintendence. We do not propose, 
having regard to the facts stated in the judgment of 
the trying Magistrate and to the facts referred lo in
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the letter of Reference, to go into details, it is 
sufficient to observe that this case could not by any 
stretcii of the language of section 562 (JA) be broagbt 
witMn the four corners thereof.

In this view of the matter we vacate our order of 
the 5th May 1927, and after rerhea ring the Reference, 
in the presence of both parties, we accept the Refer- 
ence; we set aside the order made by the trying 
Magistrate under section 562 (lA) oC tlie Criminal 
Procedure Code and maintain the conviction under 
section 323 of the Indian Penal Code, and sentence 
the accused to suffei- rigorous imprisonment for the 
period of one year.

The accused wlio is on bail will surrender to his 
bail, and undergo the sentence i^assed on him.

E. H. M.
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Before C. C. Ghone and Cammiade JJ,

LAL MOHAN PODDAR
V.

EMPEROR*
Income-tiu—Fabe rHtirn ■"‘Prodnotion o f  false ao'-ount books before an 

Income-tax Ofpce)— JwUckxlproceeding"— Using evidence hnoum to he 
faU e—Income-tax Act (x\’I  o f  19;i2) ss. 23 (3), 37— Penal Oode {Act 
X L V  of I8d0),s ,  196.

A proceeding- before an AdiUlional Income-Tax Officer, on the production 
of account boolvR, pursuant to a xiotice under section 2r̂  (J3) o£ the IncornD- 
Tax Act, is a judicial proeeedbig  ̂ only for thft purpcses of sections 1&3 
and ‘iSS, but not of section of tlie Penal Code. Wliei'e the ptititinner, 
who was a member of a firm, produced certain false ficoomit books of the 
firm, before sucli officer, Oft requisition, i t  wsxa held that his ODfiviction 
under sectiuu 196 of the Penal Code was bad in law.

Criuiinal Revision No. H'M of 1927, agaiiwt the order of J. M. Pria^>Io 
Sessions Jud,t?e of Dacca, dated March 4,1927.
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