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the plaintiffs suit will fail. Tlie lower Appellate 
Court will also retry the question of gift.

The decree of the lower Appellate Court is set 
aside and he is directed to rehear the appeal in the 
light of the observations made above.

The a|)pellant is entitled to costs of this appeal. 
As to the costs in the Ooart« below they will abide the 
ilnai renult.

.Ranki?? 0, J. I agree.
S . M, Appeal allowed', cane remmided.
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Before C. C'. G-hose and Caminiade JJ.

BHUBAN CHANDRA PHADHAN
V.

EMPEROR.^
Sessions Judge—Power of, to hold an inquiry during the course of a sessions 

trial into the conduct o f the foreman of the ju ry— Poioer io examine 
'witnesmon oath at the tnqubw—Complaint hy the Judge without a 
preliminary inquiry under section 4T6 o f th& Criminal 'Procedure 
Code {Act V of 1S9S).

A Sessions Judge has power, daring tlie progress of a session^ trial, on 
r̂ .‘ceivuig iuforinatian that the foreman of the jury had been seenta.lking to 
a person wiio was ao aceusetl io a connected case anti Aras acting as tadhir- 
har of the nccasfcd in the cnse n.ider trialj to make an inquiry into th& 
allegation.

Rahim Sheikh v. Emperor (1) followed.
Such an inquiry is a judicial proceeding, and in the course of it the 

Sessions Judge is entitled to call on persons to appear before him, to 
administer oaths to them, and to require them to give evidence.

The jury are not entitled to diHcuss the tried liefore them oiU 
of Ootirt, or to talk to persoos eoniiected with tlie accused under trial.

® Criminal Appeal No. 34 o£ 1927, against the order of N. K.'Sm&' 
Additional Sessions Judge of Midnapar, dated July 26, 1926.

( t )  (1923) I. h .  R, 50 Calc. 872.
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The fact that the Court considered that the ends of justice required 
an inquiry before the Magistrate follows by implication from its order that, 
in its opinion, a person had given false evidence.

Any preliminary inquiry that may be deemed necessary mider sectioQ 
476 need not be o f an exhaustive nature.

The facts of tlie case were as follows. Two persons, 
Kunja Roy and Jliar a Dalai, were commifcted to the 
Court of Session, at Midnapore, under section 395 of 
the Penal Code; and three others, incltiding one 
G-adadhar Das, under section 412 of the same Code. 
The latter case was postponed bill after the disposal of 
the dacoity case. The trial on the dacoity charge 
commenced on the 23rd July 1926. Gopal Ohunder 
Malty was the foreman of the jury, and Gadadhar was 
maiiing tadbir for the accused in the case. The 
appellant, Bhuban Chandra Pradhan, was the president 
panchayat of the Union in which the dacoity took place, 
and was a witness at the sessions trial. On the night 
of the 25th Ju ly  he reported to the iDoIice officer, who 
had investigated the case, that lie had seen the fore
man talking, earlier in the evening, to Gadadhar. He 
repeated the information, on the 26th, to the public 
prosecutor who reported the matter to the Sessions 
Judge. The latter directed that the information 
should be put in the form of aii ajBfidavit by the 
api)ellant, which was done. The Sessions Judge 
thereupon held au inquiry on the same day into the 
allegation, and examined, o d  oath, the appellant, the 
foreman, a pleader’s clerk and another person. The 
trial then proceeded, and all the accused were acquitted 
on the 29th July.

The Sessions Judge thereafter called u|3on the appel
lant to show cause why he should not be prosecuted 
under section 193 of the Penal Code for having sworn 
a false affidavit.- The latter showed cause, and an 
objection was taken that the sheristadar had no power
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to administer the oath. The Judge upheld the coiiteu- 
tion, but called upon the appellant to show cause why 
lie should not be prosecuted tor giving false evidence 
at the inquiry held on the 26th instant. The appellant 
did not show cause, and the Judge, without making any 
preliminary inqnirj’, under section 476 of the Criminal 
Procedure Code, drew up an order or complaint, on 
the 20th November 1926, against the appellant. He 
now appealed to the High Court from such order,

Bahu B ir B h u m n  Dutt, lor the appellant.
The Deputy Legal Remembrancer {Mr. Khund- 

fe«r), for the Crown.

Ghosb a n d  Cam m iade  JJ. This appeal must be 
dismissed. What has happened in this case is this. 
A trial was going on before the learned Sessions 
Jadge in which the accused had been charged with 
having committed an offence punishable under section 
395 of the Indian Penal Code. I t  appears that certain 
other people had been committed to take their trial in 
the Sessions Court in  respect of an offence punishable 
under section 412 of the Indian Penal Code. 
There was an order made in the last mentioned case 
that the trial of the accused under section 4X2 of the 
Indian Penal Code should be taken up after the trial 
of the case under section 395 had been concluded. It 
appears farther that one of the accused in the case 
under section 412 of the Indian Penal Code was the 
tadhirkar of the accused in the case under section 395. 
The appellant before us is the president payichayat of 
the Union, and it is said that he noticed, on one parti
cular day, that the foreman of the jury, who were 
trying the accused under section 395 of the Indian 
Penal Code, was talking to the accused in thfe case 
under section 412, who was the tadhirkar  of the 
accused in the case under section 395. He thereupon

BHUBAN 
GH\!5t>RA.
Peadhan

V.
EmI'KCOB.
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brought tbe matter to the notice of the learneci 
Sessions Judge. The leaiT.ed Sessions Judge there
upon determined to hold an inquiry into the matter, 
and as preliminary thereto, the appellant before m- 
was required to file an affidavit stating what be had 
observed in respect of the matter to which he had 
drawn the attention of the learned Sessions Judge. 
The appellant filed an affidavit which was sworn to 
before the sheristadar of the Ooiirt. The affidavit 
was brought to ihe notice of the Sessions Judge on 
the 26til Ju ly  1926, when he, after perusing the 
affidavit called upon the appellant before us to step 
into the witness box and to state orally on oath the 
circumstances referred to in his affidavit The 
appellant thereupon gave evidence before the learned 
Sessions Judge. I t  subsequently transpired that the 
sheristadar had no x^ower to have affidavits sworn 
before him. I t  followed therefrom that no action 
could be taken.on the affidavit referred to above, but 
the learned Sessions Judge having come to the con- 
elusion, in the course of the inquiry which he held, 
wherein the appellant before us gave evidence, that 
the informatioii which had been supplied by the 
appellant was false, directed that a complaint should 
be lodged against the appellant for having committed 
an offence punishable under section 193 of the Indian 
Penal Code. He accordingly drew up proceedings 
under section 476 oE the Criminal Procedure Code in 
respect of the statement made by the appellant daring 
his examination on the 26th July  1926 at the iiiquiry^ 
referred to above.

It  is argued before as that the proceedings initiated 
by the learned Sessions Judge under section 476 
of the Criminal Procedure Code are incompetent, 
becaase there is no provision whatsoever in the 
Code of Criminal Procedure which authorized the
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•learned Judge to hold ail inquiry sucli as he did in 
the midst of the trial of the accused under section 395 
of the Indian Penal Code into the circumstances to 
which attention had been drawn by the appellant 
and that, therefore, the inquiry which he held was 
noi, and should not be treated as, a Judicial inquiry, 
and no oath could be administered to the appellant on 
the 26th July 1926. It is further argued that there is 
nothing in the Code of Criminal Procedure which 
prevented or could prevent the foreman of the jury 
from talking to the tadbirkar of the accused in the 
case under section 395.

Lastly it is argued that the learned Judge lias now
here recorded that it is expedient in the ends of justice 
to make a complaint such as he directed to be made 
under the provisions of section 476 of the Criminal 
Procedure Code, nor did he find as a fact that the evi
dence before him was of such a nature as could warrant 
him in taking action in the manner in which he did.

It is perfectly true that there is no express provi
sion in the Code of Criminal Procedure for an inquiry 
of the nature such as was held by the learned Sessions 
Judge during the progress of the trial of the accused 
under section 395 of the Indian Penal Code, bat there 
can be no doubt whatsoever that the learned Judge 
had power to make such an incfuiry, and in this 
connection reference may be made to the case of 
Rahim Sheikh v. Emperor, (1). As observed in that 
case, it would beiarcical to hold that when a matter of 
this description is brought to the notice of the learned 
Sessions Judge in the midst of a sessions trial, he has 
no Jurisdiction to make an inquiry, such as in his discre
tion he may consider necessary in the ends of |ustice.

In  our opinion, whenever the conduct of the Jury 
is taken exception to, during the progress of a trial

(1) (1923) I. L, R. 50 Calc. 872.
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in the Sessions Court, the presiding Judge has UDdoub- 
ted jurisdiction to inquire into the same. I t  follows 
from what has been stated above that an inquiry such 
as is referred to must in the nature of things be a 
judicial inquiry. In  the course of such an inquiry 
the Sessions Judge is entitled to call upon persons to 
appear before him, to administer oath to such j>ersons 
and to require them to give evidence. We must, 
therefore, negative the first point argued before us.

As regards the second point, the statement of the 
proposition carries, in our opinion, its own refutation. 
We entirely dissent from the proposition sought to 
be canvassed before us that the jury w ere. entitled, 
(we leave aside the cases referred to in  sections 293 
and 300 of the Criminal Procedure Code), during the 
progress of a trial of a case, to talk to persons con
nected with the accused, , ;The jury are obviously not 
entitled to discuss tbe case which is being tried 
before them, or to talk 'to, persons connected with the 
accused before them. The second point must, there
fore, be negatived.

As regards the th ird  point, the learned Judge’s 
order shows that in his opinion tlie appellant had 
given false evidence before him. That order by 
itself, and in view of the proceedings started under 
section 476 of the Criminal Procedure Code, carries the 
implication that the learned Judge must have felt 
that the ends of justice required that an inquiry 
before a Magistrate should take place. I t  is not 
necessary, having regard to the terms of section 476 
of the Criminal Procedure Code, that any preliminary^ 
inquiry that may be deemed necessary should be of 
an exhaustive nature. The third point also fails, and 
the result is, as stated above, that th is  appeal must 
stand dismissed.

B .  H . M .


