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Arbitrat ion— Award— Setting asidd award—Error of  laio—Error not on 
face of  award—Indian Arbitration Act  ( / X  o f  1899).

An award under the Indian Arbifcratiou Act, 1899, can be set aside on 
the ground of error ol: law only i£ tlie error appears on the face of the 
award. A statement in tho award that tho dispnto is under a contract 
between the parties of a certain date, dooH not so incorporate the contract 
with the award,\as to entitle the Gonrfc to refer to its terms and by so 
doing to find thak there ig an error of law.

Champsey Bhara & Go. v. Jivraj Balloo Spinning S  Weaving Co. {iy 
followed.

Order of the Court o f the Judicial Oommissioner reversed.

A p p e a l  (No. 7 of 1926} from an order of the Court 
of the Judicial Commissioner oC Si nil in its revisional 
Jurisdiction (April 6, 1925) revei'siiig lui order of that 
Court in its Dlsl.ricb Court jurisdiction.

By a contract in writing dated December 1, 1919, 
the respondent agreed to j)i.xrchase from the appellants 
“ 600 bales only American old newspapers each bale 
“ o£ 5 cwts.” at a named price. The contract contained 
a clause referring all disputes to the arbitration of 
two arbitrators in Karachi with power to them to 
nominate an umpire in the event of disagreement.

^Present:  VlSOOUNT SUMNBB, * LOBD SiNHA, Lord BLAFBaBUEQH AND 
SiB J ohn Wallis.

(1)(1923) I. L. U. 47 Botn. 578 ; L. R. 50 L A. 324.



Differences wliicli arose owing to the respondent 1927 
refusing to take delivery of 400 out of the 600 bales ^^leh 
contracted for were referred under the contract to two M a h o m e d

TTivtts''R
arbitrators ; upon their disagreeing they nominated d o s s a l

N a t h o o m a l

On November 8, 3920, the umpire Issued his award, k e s s a m a l . 

which recited that fche reference was as to certain 
disputes arising between the present parties “ under 
“ a contract made between them, No. 8/06, dated 
“ December 1, 1919 The award contained no further 
reference to the contract or its terms. It provided 
that the respondent was to pay to the appellant firm 
a certain sum, and tha t u|)0n his doing so the 
appellant firm should delivei- (o the respondent “ 400 
“ bales old newspapers, arrived per S.S, ‘ Kandahar ’
“ under bill of lading No. E. 118, dated Jnne 23, 1920 
There were also provisions for the event of a failure 
to take delivery, also for the costs of the arbitration 
and for filing the award In Court.

The umpire, at the request of fche appellants, 
applied to the Co art of the Judicial Commissioner in 
its District Court Jurisdiction praying that the award 
might be filed in Court under s. 11, clause (2) of the 
Indian Arbitration Act, 1899. An order as prayed was 
made.

Upon an application to the Court in its revisional 
jurisdiction the order was reversed and the award set 
aside.

The learned Judicial Commissioner said that by 
the terms of the contract each bale was to be 5 cwts. 
whereas it was admitted that the 400 bales in  dispute 
weighed only 500 lbs. each ; the buyers were conse
quently entitled to refuse delivery. As the award 
directed the bayers to take delivery of goods which 
they had not ordered, it was bad on its face^ and could 
be set aside. The lower Court, in  their view,
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making the or.ler for filing acted illegally, and with 
material irregularity in the exercise of its jurisdic
tion, and its order coaid therefore bo reserved in 
re visional proceedings.

All application by the present appellants for a 
review of the judgment was dismissed.

Sir George Loiundes, K. C., and E. B. Baikes, for 
the appellant firm, referred to Ohampsey Bhara ^  Go. 
y. J ivT jj Balloo Spin?iing ^  Weavmg Go. (1), men
tioning also Landaiier  v. Assar (2) and H irji M ulji 
v. Gheong Ytie Ste unship Co. (8).

The respondent did not appear.

The judgment of their Lordsliips was delivered by
Y i s c o u n t  S u m n e r . In  this case as the respondent 

did not appear, their Lordships with the very fall 
assistance of counsel for tlie appellants have examined 
it with, as they believe, every care to see whether 
there is any irregularity, or other matter than that 
which has been fully argued, to which their attention 
ought to be directed, but they are satisfied that the only 
question which can reasonably be raised is whether 
the Court of the Judicial Commissioner, from which 
the appeal comes, were or were not right in the ir  deci
sion that the award made in the arbitration between 
the present parties was bad on its face.

Though it was no part of the proceeding now 
before the Board, it is the case that after the issue was 
decided, that is now under appeal, the present apx^el- 
lauts aj)plied to have it reviewed, and on that occasion 
one of the members of the Court, whose judgment is 
under appeal, said, in  refusing the application :—“ It  
“ may be admitted' for the present purposes, that our

(1) (1923) I. L. R. 47 Bora. 578 ; (2) [1905] 2 K. B. 184.
L. B. 50 L A. 324. (3 [1926] A.G. 497.



'* deciRioii proceeded largely on the same grounds as 1927
“ those that commended themselves to the High Court sI lTh
“ of Bombay in Jivroj Baloo Spiwdng and W< aving Co. M a h o m e d

“ V .  Ohampsey Bhara and Co. (1). Those grounds did d o s s a l

“ not commend themselves to their Lordships of the „
^  N a t h o o h a l

“ Privy Council, and the judgment of the High Court jkessamal.
“ of Bombay was reversed (2). That judgment of their 
“ Lordships of the Privy Council was delivered oo the 
“ 6th Marcli, 1923, and at the time we heard the revi- 
“ sional application in question it had not reached Lidia.
“ I t  may be assumed for present purposes that,had that 
“ judgment been placed before us at the hearing our 
“ judgment would not. iiave proceeded on the lines on 
“ which it did proceed. ”

It is therefore perfectly x^hdn, that the one point 
which was in dispute in the Court below was, whether 
or not under the circumstances of the case there could 
be said to be an error upon the face of the award? 
which had been brought before them by the regular 
process of objection on the part ot one of the parties 
to the award, 'when -filed.

The contract is referred to in the award. It recites 
a contract made between the parties dated the 1st 
December. 1919, but it does so for one purpose only_̂  
namely, to ear mar Ic the disputes which had arisen and 
which, by a subsequent wiitten reference, had been 
referred first to the arbitration of two named arbitra
tors, and then, in the event which happened, of the 
umpire, who made the award when they differed. The 
umpire recited that both parties were present on every 
occasion when he s a t ; that he considered all the evi
dence, documents and accounts before him. and the 
arguments of the pleaders, and then made the award. 
Paragraph 1 of his award adjudged that one party

 (-It (1919) I. L. R, 4i 780
(2) (1923,) L  L; K„'47 Uun|. 678 L R .Jp  1, A. 334.
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1927 should pay a named sum with interest at a fixed rate, 
and from dates which we r̂e fixed also and then with 
the costs of the arbitration. Paragraph 2 stated that 
on receipt of these amounts tlie other party should 
forthwith deliver certain goods, which were precisely 

K e s s a m a l . specified. Paragraph 3 provided for a right to require 
payment of storage charges, if thei'e was delay in 
taking delivery,and the amoant of the arbitration costs 
was then specified as well. There was also a clause’ 
which stated bhat in addition to these costs, all costs, if 
any, incurred in filing the award in Court should be 
paid. That clause is a severable matter and was 
treated by the first Judge as a mere indication of 
opiniou for his guidance and not as part of the award, 
and when afterwards the award came to be questioned 
before the full Court, no exception was taken to his 
decisiou on this ground, which therefore stands. The 
exception taken to his decision was that the umpire 
had been guilty of that particular form of judicial 
misconduct, which consists in making a mistake 
in law, and letting it be visible on the face of hig 
wa rd.

The argomeiit was that the contract was incor
porated into the award by the reference mentioned 
above, and that, adopting the parties’ admission that 
the bales tendered were of substantially less w^eight 
than the bales, whose deliverable weight was specified 
in  the contract, the award must be taken to have dis
closed on its face an error in law in construing the 
terms of the contract, which related to the description 
of the goods sold and to the law ai)j)licable to the sale 
and delivery of goods by descrijitioii. Their Lord
ships, independently of the case of J ivra j Balloq 
Svinning and Weaving Co. v. Champsey B hara  and* 
Co. (1), could not have entertained that view, because 

(1) (1923) I. L. R. 47 Botu. Q7B ; L. l i  60 L A. $24,



It appears to them quite plain that this award, the
terms of which are very precisely stated, makes its S a l e h

allasioa to the contracfc very guardedly and for the Mahomed
U m e e

purpose only of eatmai’kiijg the origin of the dispute d o s s a l  

in question. I t  is x>erfectly consistent with the ]sĵ thoomal 
umxDire’s having come to conclusions of law or of fact K b s s a m a l . 

of his own, by which the parties who submitted their 
disputes to him would be bound.

On looking at the previous decision of the Board, 
however, it may be observed that that was a stronger 
case than the present one, because in that case there 
had been a rejection of the goods altogether, a fact 
which was referred to in the award. By this and 
other exceptional references to the contract, the award 
incorporated their written terms, and the rules and 
regulations, subject to which they were made ; and the 
letters between the parties, stating the grounds on 
which the goods were rejected, were also mentioned 
and included. I t  then proceeded to state how the 
arbitrators got at their conclusion. On these facts the 
•decision of the Board wa^ that there was nothijig that 
couid be called error upon the face of the award, and 
therefore, the appeal succeeded. A fortiori this 
aiipeal must succeed also.

Their Lordships think it  unnecessary to canvass 
the case any further. They will humbly advise His 
Majesty that the appeal be allowed with costs, and the 
decision of the first Judge be restored.

Solicitors for the appellants ; W atkins ^ Hunter,

A . M. T.
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