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INDIAN LAW REPORTS. [VOL LV,

APPELLATE CIVIL.

Before Page and Graham J.J.

MANMATHA NATH GHOSBE
v.
LACHMI DEBIL*

Execution of Decvee— Limitation for sefting aside sale—Civil Procedure
Code (dct V of 1908), 0. XXI, rr. 22 (2), 90, 92 and s. 47 —~Limita-
tion Aet (IX of 1918), Arts. 166, 181.

Where an illiterate pardanashin lady was provented from ’making her
application in time to set aside the sale of her property under 0. XXI,
t. 90, of the Code of Civil Procedure by reason of the fraud of the decree-
holder i~

Held, that the principles laid down in Rakimbhoy Habibbhoy v.
Turner (1), and Ram Kinkar Tewari v. Sthiti Rempanja (2), applied to this
case and the application was not time-barred.

Where a decree was passed on the 25th Febroary 1916 and an appli-
cation for leave to issue exacution wag dismissed for default on the
96th November 1923, and a fresh application for execution wag filed on
the 10th November 1924, which was the subject matter of Lhe prasent
proceedings :—

Held, that unless the decree-holder conld satisfy the Court that within
2 year prior to the 10th November 1921 an ord .y had beon made * againat
“the party against whom execution was applied for " under 0. XX,
r. 22, the application for execution was barred by limitation and thag the
present proceedings in pursuance of that application were void,

It was not intended by enacting sub-rule (2) of ordor XXI, rule 22 of
the Code of Civil Procedure that the mandatory uature of the provisions of
gub-rule (2) should be abrogated, and in pasging the amended ruls the

* Appeal from Appellate Order, No. 96 of 1927, against the order of
T. Blandford Jameson, Second Additional District Judge, Alipove, dated
Jan. 31,1927, reversing the order of Maulvi Qsnran Al Subordinate J udge,
4th Court, Alipore, dated Oct, 4, 1926. |

. (1) (1892) L. R.20 L. A. L. (2) (1917) 27 C. L. J. 528.
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Legislature intended that the status quo ante or gub-rule () should be
maintained, except under special circumstavces in which “for reasons to
be recorded” the Court should think in order that justice should be done
that it ought to issue execution without the notice prescribed under
sub-rule (2).

Shyam Mandal v. Satinath Banerjee (1) aud Raja Gopala dyyar v.
Ramanujachariar (2) followed.

As the sale was void by reason of O. XXI, r. 22, it was not necessary
to apply to have the sale set aside under s. 47 of the Code.

The residuary aiticls 181 of the Limitation Act applied to such a cass:

and not article 166.

Ram Kinhor Tewari v. Sthiti Bampanja (3) and Raja Gopala Ayyar
v. Ramanujachariar (2) followed.

MISCELLANEOUS APPEAL by Manmatha Nath Ghose,
the auction-purchaser.

This miscellaneous appeal arose out of an order
passed by the learned Additional District Judge of
24-Parganas who sget aside a sale under 0. XXI,
r. 92 of the Code of Civil Procedure and held
that the application for execution was barred under
section 47 of the Code.

Mr. Sarat Chandra Roy Chowdhury, advocate,
Babu Shanti Kumar Roy Chowdhury and Babu
Bireswar Chatlerjee, for the appellant.

Mr. Sarat Chandra Bose,advocate, Bubu Haradhan
Chatterjee and Babu Lal Mohan Mookerjee, for the
respondents.

Pacr J. Thisis an appeal from an order of the
learned Additional District Judge of Aliporereversing
an order of the Subordinate Judge of Alipore whereby
the learned Additional District Judge set aside a sale
under Order XXI, rule 92, and also held that the appli-
cation for execution was barred under section 47 of the

(1) (1916) L L. R. 44 Cale, 954, ' (2) (1928) L L. B.47 Mad, 288, 303,

3y €1917) 27 C. L., J. 528, 631,
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Code of Civil Procedure. As regards the application
under Order XXI, rule 90, it appears that the appli-
cant was the widow of the judgment-debtor, and
the learned Subordinate Judge held that there was a
deliberate and fraudulent suppression of the notices
required by law on the part of the decree-holder, und
that by reason of such suppression the applicant had
sustained substantial injury. Upon these findings the
learned Judge set aside the sale under Order XXI,
rale 92. The case for the appellant has been presented
to usinan exhaustive manner by Mr. Roy Chowdhury
and in respect of the order pasced under rule 92 the
learned advocate has contended that inasmuch as the
application was not made within-30 days of the sale
it was barred by limitation, and that as there was no
express finding that the applicant was prevented from
making her application in time by reason of the fraud
of the decree-holder: the application under Order
XXI, rule 90 was barred. Now, in her application
the applicant not only set out that there had been
deliberate suppression of all necessary processes, but
added that she was an illiterale pardanashin lady,
and that she knew nothing about the proceedings
until she was informed by her father at a date alter
the time had expired within which her application
under Order XXI, rule 90 should have been made. In
my opinion, having vegard to the ruling in Ralim-
bhoy Hubibbhoy v. Turner (1) and Ram Kinkar
Tewari v. Sthiti Rampanja (2) this contention raised
on behalf of the appellant must fail. In those circum-
stances the order in so far as it was based upon Order
XXI, rule 92 is confirmed.

In her petition the applicant also ¢laimed that the
judgment-creditor’s application for Jeave to issue
execution was barred by limitation. It was alleged

.(1) (1892) L. R.20 1. A. 1. (2) (1917) 27 C. L. J. 528.
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by the applicant that the application for leave to issue
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execution was made long after the decree in the suit 3 ,yyarma

had become obsolete by the lapse of time. The Jearn-
ed Subordinate Judge appears to have thought that
this allegation on the part of the petitioner amounted
to an allegation that the claim upon which the decree
was passed was barred by limitation, and he stated
that in execution proceedings he could not go into
that matter., Of course, in so holding he was taking
the right view. But that was not the allegation that
was made; which was that the application for leave
to execute the decree was made so long after the
decree had been passed that it was barred by limita-
tion. In the memorandum of appeal to the learned
District Judge the applicant based her second conten-
tion both upon the general ground that the applica~
tion for leave to issue execution had been made long
after the execution had become barred and also upon
the more narrow ground that the application for
execution was not made within a year from the date
of the decree nor “ within a );ear from the date of the
“ last order against the party, (that is the applicant)
“ against whom execution was applied {for”, and inas-
much as uno notice was served upon the :ipplicant as
required by Order XXTI, rule 22, the application for
execution was void and of no effect. The learned
District Judge without coming to a definite conclu-
sion upon the wider ground wupon which it was
contended that the application for execntion was
barred held that the execution wag illegal upon the
narrower ground upon which the applicant relied.
In my opinion, in so holding the learned Additional
District Judge rightly appraised the legal position of
the parties. The decree was passed on the 25th
February 1916 and an application for leave to issne

execution was dismissed for default on the 26th
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November 1923. The application for leave to issue
execution upon which the present proceedings are
founded was filed on the 10th November 1924. There-
fore, unless the decree-holder could satisly the Court
that within a year prior to 10th November 1924 an
order had bDeen made © against the party against whom
“execution was applied for” under Order XXI, rule
92 the application for execution was barred by limita-
tion. Mr.Roy Chowdhury referred to three orders
one of which was made obn the 26th November 1923
and was to the following effect. * Notice relurned
“after service. Decree-holder takes no further steps.
“So the case iy dismissed.” The learned advocate
contended that that order was an order against the
applicant under Order XXI, rule 22. All T need say
in order to refute that contention ig to set oul the
order itself. It cannot reasonably be suggested that
the statement “ notice returned after service’ igan
order against anybody. Itis even more unreasonable
to suggest that the words ¢ Decree-holder takes no
“further steps so the case is dismissed ” are an order
against the judgment-debtor within the meaning of
Order XXI, rule 22.

Two later orders were referred to, Bubt these
orders which relate solely to an application for review
of an order dismissing the execution case did not
purport in any sense to be orders direcied aguings
the judgment-debtor or the applicant. What is the
effect of process in execution Dbeing issuced without
the notice which must be served under Order XXI
rule 22?7 Before the passing of the Code of Civil
Procedure in 1908 it had been held by the Privy
Counecil that the effect of issuing processes without
complying with the provisions of Order XXI, rule
22 was that the execution proceedings were void,
The decision in Raghu Nath Das v. Sundar Das
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Khetri (1), was according to reason and good
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sense, if I may be permitted to say so, and thabt y,yyarus

decision was that after a year had elapsed from the
date when the decree had been passed it was only
fair to the judgment-debtor that he should be
given notice of the application for leave to execute a
decree in order that he might have an opportunity oif
showing cause why the process should not be issued
against him ; otherwise, it might happen that a dis-
honest decree-holder would be able to snap an order
granting leave to execute the decree from the Court
and attach the debtor’s property without the debtor
having an opportunity of questioning the regularity
or the failtness of the execution. In 1908 sub-rule (2)
of rule 22, was added, and it was strenuously con-
tended by Mr. Roy Chowdhury that the effect of that
proviso was fundamentally to alter the whole com-
plexion of Order XXI, rule 22, because, as he urged, if
once discretion is given to the Court to issue or not to
issue execution the failure to comply with the machi-
nery of sub-rale (2 is a mere irregularity. Is thata
sound argument? In my opinion a perusal of sub-
rule (2) shows that the intention of the Legislature was
to maintain the necessity of a notice under sub-rule
(1) and that the legal position of the parties concerned
should remain unchanged except in cases where the
terms of sub-rule (2) are complied with. The object of
passing sub-rule (2) apparently was that there might
be rare cases where insistence upon a strict com-
pliance with sub-rule (1) might work harvdship. It
might be imperative in order that justice should be
done that execution should be levied forthwith, It
would not be difficalt to enumerate ingtances in which
the necessity for immediate execation wounld arise in
order that justice should be done. It was to meet

(1) (1914) L L. R. 42 Calc. 72.
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such exceptional cases that the Legislature passed sub-
rule (2). But in my opinion, it was not intended by
enacting sub-rule (2) that the mandatory nature of the
provisions of sub-rule (I) should be abrogated, and as
we read, the amended rule the legislature intended
that the status quo ante of sub-rule (1) should be
maintained except under special circumstances in
which ¢ for reasons to be recorded” the Court should
think in order that justice shounld be done that it
ought to issue execution without notice under sub-
rule (2). That, in my opinion, is the true construction
of rule 22 apart from authority. Bubt this construc-
tion i3 in consonance with the interpretation of rule
99 ag amended by the Calcutta High Court in Shyam
Mandal v. Satinath Banerjee (1), and a Full Bench of
the Madras High Couri in Rajo Gopala dAyyar v.
Ramanugjachariar (2).

The wvesult is that the execubion proceedings
founded upon the application of the 10th of November
1924 are void. The sale took place on the 13th July
1925 and the petition upon which the order under
review was founded wag filed on the 4th of Decamber
1925. The learned avocate for the appellant strenuous-
ly urged that the petition wag out of time because iy
was an application to set aside a gile under section
47 of the Code, and, therefore, must be brought within
thirty days of the sale under Avticle 166 of the Limi~
tation Act. The fallacy underlying that contention, I
think, is that although it is an application under
section 47, and, therefore, under the Code it is not an
application to get aside a sule as ig the other branch of
the application under Ovder XXTI. rale 90 for the sale
b:ing void need not have been set aside wt all, and the
order as passed was, in substance, merely a declaration

'

(1) (1916) I T. R. 44 Cale, 954, (2) (1928) L. L. R. 47 Mad. 288,
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that the sale was null and of no effect. For an appli-
cation of that nature there is no special provision
among the articles in the first schedunle of the Limita-
tion Act. It needs must come under the residuary
article 181 and if article 181 is applicable the present
application was within time. That appears to me to
be clear on principle, and it is also concluded by

authority. See Ram Kinkar Tewari v. Sthiti Ram

Punja (1) and Raja Gopale Ayyar v. Ramanujo-
chariar (2).

The result is that the order appealed from is varied
by striking out the words “on the above conditions ™.
In other. respects the appeal is dismissed with costs.

This order is passed without prejudice to any righi

which the yparties may possess infer se in respect of

the premises that are the subject-matter of the present
proceedings.

GrAHAM J. I agree.
Appeal dismissed.
B. M. 8.
Q1) (1917) 27 C. L. J. 538, 521, (2) (1923) I. L. R. 47 Mad. 288, 303.
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