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Fossession—Possession by mortgagee, whethei' becomes adverse afUr 

the mortgage debt is paid off—Symhclical possession hy pyrcJtaser, 
whether equimlent to actual possession as against such mortgage^ 
—Indian Limitation Act (LT of 1908), Sch 1, Art. 187.

The possession of a mortgagee, after the mortgage debt is paid off, 
does not become adverse so long as tbe right of tlie mortgagor to re-'' 
deem is not barred and unless a title hostile to  the mortgagor is set 
up by the mortgagee. The possession by mortgagee of mortgaged prop­
erty is not prima facie adverse to the mortgagor. The mere payment 
of the mortgage money without more does not amount to adverse 
possession by the mortgagee after the date of payment.

Where symbolical possession is delivered of immovable property to 
the person entitled to- possession and such person brings a suit 
for actual possession, the symbolical possession is deemed equivalent 
to actual possession as against the mortgagee of the judgmeat-debtor, 
whose mortgage debt had been paid off, and the suit is brought in-' 
time if it is brought within twelve years from the date o f the symboli­
cal possession.

Juggohiindhu Mnhnrjee v. Bam Chunde.r Bysacli ( l)»a n d  Joggfh 
hundhu Mitter v. Furnartund Gossami (2) explained.

Second A ppeal by the defendants, Harasit Goldar
and others.

The appeal arose out of a suit for recovery of 
Mds possession on the basis of an auction purchase on 
declaration of plaintiffs’ title to one half of a plot oi^ 
land alleged to be 24 highas in area. The plaint was' 
filed on the 25th May, 1921, and returned by the Addi­
tional Munsif on the 30th November, 1922, as the 
valuation of the suit was beyond his pecuniary juris­
diction. The plaint was filed again after amendment 
on 17th January, 1924, and the suit was contested by 
defendants Nos. 1 and 2 alone, although defendant 
No. 6 also appeared and filed a written statement.

•Appeal from Appella;tse Decree, No. 26 of 1927, against the decree 
of J^du ^ t h  Majumdar, Additional Subordinate Judge of Khulna, 

f  dated Ju|̂  13, 1926, modifying the decree of Nripendra Is alh *Guha, 
Munsif of Khulna, dated Nov. 26, 1924.

(1) a m )  T. L. 11. 5 Cak'. 584. (2) (1889) I, L . R . 16 Qalc. 630,
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The Munsif decreed the suit for one half of 24 highas 
against defendants Nos. 1 to 14, except defendant 
No. 6, witli whom joint possession "was to be taken by 
the plaintiffs. The defendants Nos. 1, 2, 12, 13 and 
14 preferred an appeal against the decree and con­
tended that the suit ought to have been dismissed on 
the ground of limitation, and that defendants Nos. 12 
to 14, who held a mortgage of some of the suit lands 
ought to have been given an opportunity to redeem. 
The facts on which the defendants relied were as 
follows:—

Batikanta Goldar and Biidhai Goldar Jointly held 
the '̂ama which formed the suit lands. These lands 
were the subject of three mortgagees—(1) by Eati- 
kanta Goldar, father of defendants Nos. 1 to 5 and 
Shambhn, father of defendants Nos. 7 to 11, for the 
benefit of Budhai Goldar, defendant No. 6, who was 
then a minor, dated 5th Baisakh, 1300, in favour of 
Shama Charan Biswas, father of plaintiffs Nos. 1 and 
2; (2) by Ratikanta and Budhai, dated 15fch Asarh, 
1304, in favour of plaintiff No. 1; and (8) by Ratikanta 
and Budhai in 1813 in favour of defendants Nos. 12 
to 14 in respect of some of the suit lands of which 
they were put in possession. This mortgage was 
created during the pendency of a suit, lircught by 
the plaintiff’s father, to enforce the mortgage of 
1300, which was decreed against Ratikanta and 
defendants Nos. 7 to 11, and the properties des­
cribed as a fama of 16 highas were sold and 
purchased by plaintifs as heirs of Shama Charan 
Biswas, In the meantime, the last mortgage was 
paid off, but defendants Nos. 12 to 14, the mort­
gagees, continued in possession. Plaintiffs alleged 
that they took delivery of possession on 19th July, 
ItlO, hy executing the sale certificate.

The lower appellate' court held that, m far as the 
judgment-dehtors in the original mortgage suit were 
concerned, plaintiffs got a fresh s|,art from the date of 
delivery of possession, and the praintiffs weie entitled 
to 'feclude the period from 25th May, 1921| to SOtĥ  

1922, from the period o f 12 years from I0th
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July, 1910, and so the plaint, as instituted again 
on tlie 17th January, 1924., was filed within time. 
The judgment of the Mun^if was, therefore, con­
firmed, but as the evidence showed that only one h a lf 
of 16 bighas was purchased, the lower appellate court 
modified the Miiiisif’s decree from one half of 24 
Ughas to one for a half of 16 bighas to be Jointly 
possesse'd with defendant 6, and’ dismissed the appeal 
with half costs in both the courts.

The defendants, thereupon, appealed to the High 
Court.

Mr. Amarendranath Basil, Mr. Arunchandra Basu 
and Mr. Binoyendranath Ghosh, for the appellants.

Br. Jadunath Eanjilal and 3Ir. ~Nagendraktmar' 
Datta, for respondents.

M ittek J. The relevant facts necessary for: 
deciding the question of limitation, which falls for- 
determination in this appeal, may be briefly stated 
thus:—Ratikanta (the predecessor-in-interest of 
defendants 1 to 5) and Shambhu (the pxedeceseor-in- 
interest of defendants 7 to 11) mortgaged the disputed 
lands to the father of plaintiffs Nos. 1 and 2 in the year 
1300 B.S. .Ratikanta and Budhai executed another ■ 
mortgage in favour of the plaintiff No. 1 in the year 
1304 B.S. Plaintiff’s father brought a suit on the 
first mortgage on the 12th April, 1906, obtained a 
decree on the 24th June, 1907, and purchased th©‘ 
mortgaged property on the 18th July, 1907, in execu­
tion of the decree. The sale was confirmed on the 7th 
October, 1909, and there was formal delivery o f pos­
session on the 19th July, 1910. During the pendency 
of the suit on the mortgage, Ratikanta and Budhai 
executed a mortgage in favour of defendants Nos. 12 
to 14, and the mortgagees defendants Nos. 12 to 14 
entered into possession. This mortgage of 1813- 
was fully paid off. The plaint, as originally filed, was’, 
amended, knd the plaintiff prayed for recovery o f joint 
^ossessid of the half share of 24 highas of land w’ifck 
Budhai, defendant No. 6. ■

INDIAN LA W  j^EPORTS. [VOL. LVI._
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This suit was filed on the 25th Mav, 1921. The•/ y

Mimsif, who tried the suit in the first instance, held, on 
the 24th November, 1922, t̂hat the vahiation of the 
suit was beyond the pecuniary jurisdiction of the court 
and returned the plaint for presentation to the proper 
court. The plaint was refiled on the 17th January, 
1924, The lower appellate court has given a partial 
decree to the plaintiffs and has directed that plaintiffs 
are to recover joint possession with defendant No, 6 
o f one half of 16 higJias.

In appeal to this court by defendants Nos. 1, % 12 
13 and 14, it is contended that there has not been a 
proper trial of the question of limitation, as the posses 
sion o f defendants Nos. 12 to 14, on the basis of mort­
gage of 1313, became adverse to Ratikanta, the mort­
gagee, from the date the said mortgage was paid off, 
and i f  it is found that the payment was made more 
than twelve years prior to the institution of the suit, 
under Article 137 of the first schedule to the Limita­
tion Act, the suit would be barred by limitation, and it 

'is argued, for the appellant, that the case should be 
sent back for a proper trial of the question o f limita­
tion.

It is conceded by the appellant that, for the pur­
pose of determining the question of limitation, the 
25th May, 1921, the date on which the plaint was 
originally filed, might be taken to be the date of the in­
stitution of the suit and i f  the payment of the mort­
gage of 1313 (1906) was made beyond twelve years 
o f this date, the suit is barred.

It is true the judgment-debtor, under the decree in 
mortgage suit instituted on the 12th April, 1006, was 
not in actual possession at the date of the sale, but the 
mortgagee of the judgment-debtor waa in possession. 
It is said that, against such mortgagee, symbolical pos­
session of 19th July, 1910, is not equivalent to actual 
possession, for the mortgagee would hold adversely 
to the mortgagor, Ratikanta, after the payment of the 
mortgage debt. It  is said that symbolical possession 
caimot operate as actual possession agninst persons not 
parties to the suit in which the decree, which resulted
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in the sale, was made and reliance is placed on the two 
Full Bench decisions of this Court in Juggobundhu 
Milkerjee v. Ram Chunder Bysack (1) and Joggobun- 
dku Mitter v. Purnmmnd'Gossami (2). In the last 
case, the defendants were the judgment-debtors and 
the ijaradar under him. The suit was held not barred, - 
as it was brought within 12 years from the date of 
symbolical possession.

In our opinion, the true rule deducible from the 
authorities is that, where, in execution of a decree, 
symbolical possession is delivered of immoveable prop­
erty to the person entitled to possession thereof, and 
such person brings a suit for recovery of actual posses­
sion, the symbolical possession is deemed equivalent to 
actual possession as against the judgment-debtor or 
his representatives, and the suit is brought in time, if 
it is brought within twelve years from the date o f the 
said symbolical possession. The mortgage, in favour 
of defendants Nos. 12 to 14, having been executed dur­
ing the pendency of the suit on the mortgage of 1300, 
they are bound by the decree, in execution of which 
symbolical possession was delivered. They are affected 
by the doctrine of Us fendens and symbolical possession 
as against them would be equivalent to actual posses­
sion, and, in this respect, their position is not different 
from that of the judgment-debtor of the mortgage 
decree in the suit of 1906. Further, in the present 
case, the defendants Nos. 12 to 14 do not claim to be in 
possession of the disputed property adversely to the 
judgment-debtor, for they entered into possession, on 
the foot of mortgage by the judgment-debtor. For the 
possession by mortgagee of mortgaged property is not 
frima facie adverse to the mortgagor. It is not said, 
in this case, that the defendants Nos. 12 to 14 set up a 
hostile title to their mortgagor, Batikanta, but it  is 
argued that if the mortgage debt was paid off in 
respect of the mortgage in favour of defendants Nos. 
12 to 14, the possesion of the latter became adverse feJ 
the mortgagor, Ratikanta, from that date. We are 
unable to accept this contention; for the mere payment

INDIAN LAW liR.EPORTS. [VOL. LYI.
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o f the mortgage money without more does not amount 
to adverse possession by the mortgagee, after the date 
o f  payment. Under Articje 148 of the first schedule 
to the Limitation Act, the mortgagor gets 60 years 
from the due date of the mortgage during which to 
redeem the mortgaged property and admittedly this 
time has not yet expired.

In this view, we think the judgment of the lower 
appellate court is right and must he affirmed with 
costs.

Jack J. I agree.
A'pfeM dismissed.
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SHYAM ACHAEAN CHATTOPADHYAYA 

SRICHAEAN CHATTOPADHYAYA *
Hindu lmi\ Bengal Hchool—Adoption—Person in whom property has 

once vested hy inheritance, whether hemmes divested of i t  by
subsequent adaption— Land Megistmtion Act {Bmg. V II o f 1876), 
s. 7S—Bengal Tenancy A ct (V III of s. CO, whether applies,
when defendant claims a portion of the rent himself.

Under the Bengal Scliool of Hindu law, an heir, who lias inherited, 
any property from the family of iiis birtb, is not suljsequently divested 
o f  it OH his being adopted by another person.

Behari Lai Laha v. Kaiiash Chundtr La ha (1) and Sri Bajah
WenJcatn Nanisimha Appa lioic v. S ri liajah lUmgauiiti Appt Mow 
a )  followed.

Battatrayn t^ahltaram Berli v. (kmml Hamhhaji Knlkarni (3) and 
Maghuraj Chandra v. Suhhadra Kniiwar (4) distingaisbed.

Moniram Kolita  v K eii Kolitani (5), Mahahleshwar Narayan 
Bhat Bevtfi. v. ,?’abramanya FJiivram Joahi (6) and Manikhai t ,  Gokuh 
das Mamdas Karadfji (7) roffrrod to.

Section 7S of the Laiid Ifcgistriiiion Act {Beng. ¥11 of 1876) »ad 
section 60 of the Bengal I'eiiancy Act (V llt  o f ISB^ do KO«t apply to

* Appeal from Appellafi: Decrec, No. 234 of 1927, against the decre® 
of Knmtid K m ta  Sea, Subordinate Judge of Backerganj, dated Aug. 

-lO , 19265 affirming the decree of Basaata Behari Mukerjee, Mumif of 
Barisal, dated June 30, 1925. • ^

(1) C1896) 1 C. W . N. 121. (5) (1880) I. L. E. 5 C||e. 778;
(2) (1905) I. L. R. m  Mad. 4B7. L. B. 7 I. A. 116.

(3) (1916) I, L. R. 40 Bobi. 429. (6) (1922) I. L. E . 47 Bom. 512. 
<4) (192§) L. R. 55 I , A. 13». (7) (19M) I. Jj. E . 49 Bobi. m .

im. 
¥tb. 5.


