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A P P E L L A TE  CRIMINAL.

Before Banldn C .J .  and BucMand J .

EMPEEOE 

ABEDALI FAKIR *
J u r y —£mpari/-Ilin{} -if the iunj— Coih. oj Criminal Procedure  

(Art 1’ f>f IS'hS), ss. :j7iS, 279.

W here, in  a tr ia l for murder and culpable homicide; a  person, 
whose name was on the Ju r o r ’s Special L ist, but who was not in
atten.lance in court, was re<iuisitioned from tlie local school to sit 
as a jn ror and being unchaiienged was accepted as such,

held th a t th is mode of requisitioning a ju ror was contrary  to the 
provisions laid  down in the Code of Critniual Procedure.

A ppeal by the accused.
In this case eight accused persons were convicted 

by the Additional Sessions Judge of Mymensingh and 
a jury of seven on charges iinder section 302 read vyith 
section 34 of the Indian Penal Code. The learned 
trial Judge agreeing with the majority of the jury, 
sentenced each to transportation for life. Against 
this conviction and sentence all the eight accused 
persons preferred this appeal.

31r. H. S. S-uhrawardy (with Mr, A. S. M. Ahmm), 
for the appellants. The ordersheet itself shows that 
the jury was empanelled in a manner which is con­
trary to law.

The Officiating Deputy Legal Remembrancer, 
Mr. Debendra Narayan Bhattacharya, for th,e Crown. 
There are four unreported dicisions of this Court 
which support the contention of the appellants.

R a h k i h  C. J .  In this case, 8  accused persons were 
convicted by the Additional Sessions Judge of 
Mymensingh and a jury of seven *on charges under

*  C rim inal Appeal, No. 5(M of 1928, against the order o f B©h.ari 
L a i S ark ar , Additional Sessions Ju d g e  of Mymensingh, dated A pril 
2 7 , 1928.
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Eankin C. J.

section 302 read with section 34 of the Indian Penal 
Code. The jury were not unanimous, 4 of them being 
in favour of a conviction and 3 in favour of an 
acquittal.

On this appeal, Mr. Suhrawardy takes the point 
that/, according to the order of the learned Judge 
himself, the jury was empanelled in a manner Avhich is 
contrary to law and which is entirely outside the scope 
uf sections 276 and 279 of the Criminal Procedure 
Code. The learned Judge has recorded ; The names 
“ of all the 14 jurors, who ŵ ere summoned for the casê
“ were called by lot one after another. Nine of them , 
“ were found present, of whom three, being challenged 
“ by the pleader for the defence, were discharged. ' 
“ Six being unchallenged were elected to sit at the 
“ trial. Another .person whose name was on the 
“ juror’s special list was, therefore, requisitioned 
“ from the local school to sit as a juror and being 
“ unchallenged was accepted as the seventh juror.
“ They then elected their foreman and were duly

If the learned Jud*ge would look again at sections 
^76 and 279 he will find that there is no provision for 
requisition of jurors from a local school or from any­
where else. He will find that selection will have to be 
made from jurors attending in obedience to summons 
and chosen in the manner provided by section 276  
01 if there is no such other juror present then any 
other person present in the court, whose name is on 
the list of jurors or whom the court considers a proper 
person to serve on the jury may be selected. I think 
the learned Judge was wrong in acting in contraven­
tion of the provisions of the section and in inventing 
a procedure which is entirely unauthorised. It is 
quite true that the person whose services were obtain­
ed must at some stage have complied with the condition 
of being present and it is a point to consider whether 
or not the requirement of being present in court finds 
its place in the section with any intention to limit 
the arbitrary power to choose a juror entrusted to the



learned Judge or whether it merely recognises the fact
that ill the ordinary way a person not present will be Empkkor

of no immediate assistance as a juror. This matter abedam Fakie.
has been more than once considered. I understand ranî c. j.
from Mr, Bhattacharya that there are four unreported
cases of this Court on this point and two of theiji haye
been placed before us.* They all hold this procedure
to be bad.

*  The four unreported ckeisions a r e : —
(1) Gmjesuddin Mandal v. K in g  Umperor.

(Cr. App. No. 312 o f 192-5, decided o a  19th A ugust, 1925).

M u k e e ji J .  This appeal has been preferred hy one Gaye.suddin 
M andal againnt his conviction under gjection 494. read with section 
109, In d ian  P eBal Code, and a sentence of rigorous im prisoim ient for 
one year passed upon him. by the Seysions Ju d g e o f X ad iya.

The tr ia l  was held w itli th e  aid  o f a  jury who unanim ously 
brought in  a verdiet of guilty  again st the appellant in r ^ p e c t  c f  
the aforesaid offence.

O ut of th e  grounds which have been urged in  support of th is  
appeal, i t  is necessary to  refer to only one and th a t is a  ground 
which relates to th e em panelling of th e  Jury in the present case.
From  th e affidavit filed along with th e memorandum of appeal and 
th e explanation subm itted by the learned Sessions Ju d g e to  th is  
Court., w hat actually  happened in connection with th is m a tter  appears 
to  have been t h is : Ten jurors were summoned, bu t only four of
them appeared on the day fixed for th e  tr ia l. Upon th a t, .summons 
were sent out to two gentlem en residing in  the town, o f whom again  
only one appeared, with the resu lt th a t there were only five jurors 
present in  court. These five jurors were thereupon asked to consti­
tu te  the panel and with them  th e tr ia l proceeded.

The em panelling of th e jury  in  th e  way described above, in  my 
judgm ent, was illegal and in  contravention of the prorisions of th e  
law. Under section 326, Crim inal Procedure Code, th e sum­
moning of jurors is to  tak e  place when, th e  names of the 
persons to be summoned have been drawn by lo t in  open cou rt 
excluding of course those who are  en titled  to  exem ption if  th a t  is 
possible. W hen the persons summoned in the aforesaid m anner are 
present in  court, the juror.s have to be chosen by lo t from am ongst 
them  under the provisions of section 276, Crim inal Procedure Code.
I f  th ere  is a  deficiency in  the persons summoned there are two 
courses le ft  open to  th e court to  m ake up the deficiency. The first 
is to proceed under the second clause of section 278, th a t  is to say, 
to  choose th e ju rors with the leave of th e court from such other 
persons .is m a r be present in court. The other a ltern ativ e  course 
],■= io  issue suiiunons upon other persons to appear and serve as ju rors 
uiider the proviKioiis of .sc'cLion 326. I f  th e learned Ju d g e had 
followod th e procedure laid down in the second clause o f section 276 
he had lo clioose the jurors from th e  persons present in  court in  
accordance w ith the practice which prevailed in  such cou rt or under 
th e r u l^  of the court, i f  there are any such rules in  force. The 
learned Ju d g e  did rtot proceed under section 276, obviously as th a t  
course was impossible. H e proceeded under section 326. Therefore, 
persons should have been summoned a fte r  th e ir  names had been.
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1928. In these circumstances, it appears to me that we
have no option but to enforce the principle that the 
jurors are to be empanelled as required by the sections.

Rankin C. J .  drawn by lot in open court under th e  provisions of clause 2 of section 
rs26. The Ian' by making th is provision enables tlie  accused person 
to obtain jurors who have been called to a ct as such a fte r  th e ir  names 
have been twice drawn by lot. Section  326 provides th a t  those who 
are to be summoned are to he drawn by  lo t  from  fiTnongst th e  whole 
body of the persons who are liable to serve as jurors and section 
276 provides th a t those again who are to try  a p articu lar case are 
to be sim ilarly chosen by lo t from  amongst th e persons so summoned 
unless the deficiency is filled up from am ongst th e persons p resen t in 
court. A failure to comply with th is provision is a m a teria l irregu­
larity  and m ust necessarily be taken  to  have prejudiced th e  accused 
person. This has been the view taken  by th is Court in  th e  case of 
Brojendra Lai Sirkar v. King Emperor (1).

Furtherm ore, in  the present ease th ere  appears to  have been 
another irregularity  and th a t of a very serious n atu re. U nder section 
277, Crim inal Procedure Code, as each ju ror is chosen h is nam e will 
have to be called aloud and upon his appearance th e  accused is to  
be asked if he has any objection to such Juror. In  the p resen t case, 
having regard to the fa c t th a t only five jurors appeared a t  th e  end 
and these five Jurors were asked to constitute th e panel, th ere  was no 
occasion to call foi an j' objection from th e accused person under the 
provisions of section 277 of the Crim inal Procedure Code. T h a t also, 
as I  have said, is a serious irregularity . A tr ia l held w ith Jurors 
c-riosen in  th e w&y described above m ust necessarily b e tak en  to  
have been a tr ia l  bad in law. The conviction of th e appellant and 
the sentence passed upon him, therefore, are fit to  be set aside and 
they are set aside. The accu.sed should be discharged from  his bail- 
bond.

The question now' is W'hether th e appellant is to be re trie d . W e 
f̂ êl some difficulty in giving a direction for re tria l in th is p a rticu la r 
ease in view of the fac t th a t when the m atter was ̂ pending before 
the tr ia l court and before the tr ia l commenced an application  was 
made to  the court for leave to compound th e  oiTence. The learned 
Judg« refused the application. The only ground for such refu sal as 
appeal's from the record is th a t  the com plainant had been coa.xed 
ro agree to the compounding of th e  offence. Speaking for myseif 
I  do not understand what exactly  th e  learned Ju d g e m eans by 
using th at expression, for in  th e  case of compounding an offence or 
of an attem pt a t  compromise there m ust necessarily be some am ount 
of coaxing and if  this be the only reason for not g ranting  th e  leave 
prayed for it  is noi a good reason. The proper order in  th e cir- 
eumstances, in my opimon, is n ot to make an order for re tr ia l bu t 
to leave it  open to the com plainant Fagu  M andal if  he chooses to 
proceed with the m atter any fu rth er to apply to  the learned Ju d g e 
for holding a fresh tria l.

CraiTNO J .  I  agree,

(2) Muhamifiad Sagifaddin v, JSmperor.
(Or. App, No. 743 of 1926, decided on 23rd M arch, 1927).

CAMsn.iBK J .  The two appellants wore charged with offences under 
sections 295, 297 asid 436, In d ian  Penal Code. They were found
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The appeal must be allowed. The convictions and 
sentences are set aside and a retrial is ordered.

We make no order as to bail.

Buckland J. I agree.
O .U .A .

guilty  by a  m ajority  of 3 to  2 of the jury  of offences under th e first two 
sections. They have been found n ot g u ilty  by the unanimous yerd ict 
of th e ju ry  of th e offence THider section 436. The obj-eetion taken  iii 
regard t-o th e tria l are  firHhj, th a t th e procedure in empanelUuj' 
-fche ju ry  was illegal, * * * * * *

In  regard to the first m atter what happened is th is : out of 
twelve jurors summoned only two were in  attendanc<J. The learned 
Ju d g e  sent for three of th e  profe&sors from the local college and 
when objoction was taken  to  the s ittin g  of ojie of them as a  ju ro r he 
•sent for another professor of the same college to flli up the vacancy 
in  th e  ju ry . This proc«d«rij is not justified the pravi.sioiis of 
•section 376, C rim inal Procedure Code. The second proviso to  th a t 
Sftctioii provides th a t in case of a deficiency ia  the required number 
■of jurors, th e court may empanel other persons present in court to 
ftil up th e  vacancy in  the ju ry . There has been illegality  in  regard 
io  the em panelling of th e ju ry  and th is illegality has v itia ted  the 
i r ia l .

* * » ■ » • * * *

The appellants are therefore acquitted . They will be discharged 
from  th e ir  bail bond.

SrHiiAWARDY J .  I  agree.

(3) Chntulfar v. Emperor (Ce. App. No. 878 of 1927, decided by 
C hotzner and Lort-W illiaius ,T J. on 24th February, 1928).

(4) Sadiirnt Sheil'h v. Emiwror (Cr. App. No. 2?o oF 1928. decided 
l>y 0 .  C. G h ose«nd  Ja c k  J J .  on 7th A ugust, 1928‘k

1925.

E m peeor
%\

A b e b a m  F aker.

R ankw  Cl J .


