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Jurisdkiion— Civil Courts, lohen oan entertain suitfi in eUetion disputes—
Election Rules imder the Local Self-Govermnetd Act (Bnmj. / / /  o f
188 6), rr. 1(A) and 43.

T l ie  decisidti o f t i i o  pruHidiiig ol’i ic c r  aw to  whtitluir tin ; pn)iH>s!T atul tlit* 

seconder o f  a  c e r ta in  ean d id ate  NviTt; or w ore nut liuly  (innlined v o to m  

cam e wiUiiri rnie 4 2  o f  fclio Kleof,i(»n Ihihi.s I'raiiivd tlift Ludal >S<ilf"

Q-ovoramoiit A c t  I I I  of. 1 8 H 5 )  uiid uk hucIi whh exc.i^ptcd tVmu t h e

o p era tio n  o l  ru le  1 ( A )  o f  tl>e naid ndoH. T h «  C ivil t jo u r ts  bad jiiriH dictiois 

to  e n t e r ! ait) a  Huit o h n lle n g ii ig  siioli u dcuinioii o f  tlu ' pni.siditi^' oiriccr.

BEGON.D A p p e a l  l)y  (le'fe.iH:iant N o . 1.
T h e  p l a i n t i f f ’ s  c a s e  inter alia w a s  t h a t  h e  s i o o i i  a s  a  

Candida fce f o r  e l e c t i o n  a s  a  n i e m l ) e r  o f  t h e  L o c a l .  . H o a r d  

a t  S e r a j g i i n J  I r o m  T h a i i a  C i i o u h a l i .  T i i o  r i v a l  c a j t u , l l «  

d a t e s  w e r e  d e f e n d a n t  N o .  I  a n d  t l i o  pro form a  
d e f e n d a n t s .  T h e r e  w o r e  t w o  c e . n t r e m  f o r  r e c o r d i n g  

v o t e s ,  n a m e l y ,  o n e  a t  S a d i y a  C ! u u i ( i p u , r  a n d  t h e  o t h e r  

a t  C h o i i h a l i .  B e f o r e  t h e  p o l l i n g  a t  S a d i y a  t J h a n d p i r r  

b e g a n ,  t h e  p l a i i i t i i r s  n a m e  w a n  p r o p t m e d  a n d  B O < ; o n d e d  

b y  t w o  p e r s o n s  j u i m e d  T a r a k  C h a n d r a  . B a n f ' f l i  a n d  

K a m e s w a r  G l i a t t e r j i ,  T h e  A s s i B t L i i i t  P r o s i d i . t i | ^  O f f i c e r  

r u l e d  t l i a t  t h e s e  p e r s o n s  w e r e  n o t  q u a l i f i e d  v o t e r B .  

T h e  n a m e  o f  t h e  p l a i n t i f ?  w a s  t l i e r e u f t e r  r e m o v e d  

f r o m  t h e  l i s t  o f  n o m i n a t e d  e a n d i d a t e . H  a t  S a d i y a  

G h a i i d p u r .  H e  b r o n g h t  a  s n i r i  f o r  n e t t i n g  a s i d e  t h e  

e l e c t i o n ,  o f  d e f e n d a n t  N o .  .1, a n d  p r a y e d  t h a t  t h e  l a t t e r  

m i g h t  b e  r e s t r a i n e d  f r o m  s i t t i n g  a s  a  m e m b e r  o f  t h o  

s a i d  L o c a l  B o a r d .  T h e  t r i a l  C o u r t  n e t  a s i d e  t h e  

e l e c t i o n ,  o f  d e f e n d a n t  N o .  1  a n d  r e s t n d n e d  h i m  b y  a n  

i n j u n c t i o n  f r o m  s i t t i n g  a n d  a c t i n g  a s  a  m e m b e r  o f

® Appeal from Appellate Decree, No. 1229 o f  1026, against the decu’oo 
of liohioi Kumar Mitra, Subordinate Judge of Pabno, dated Jan, 26, 
1926, afSiming tlie decree of Traikkya Nat:h Uoy, Munwif o f Serajgiinj, 
dated May 9, 1925.
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the said Board. An appeal preferred by defejidant 
No. 1 was also dismissed. Tliereupon lie preferred this 
Second Appeal.

Dr. Eadha Binode Pal (with him Bobu Jatindm  
Mohan Banerji) for the appellant. The Civil Court 
had no jurisdiction to entertain the suit. The dispute 
arose under the Election Rules and the decision of the 
Assistant Presiding Officer was given under rule 39. 
Rule 1 (A) lays down that such decision is final. The 
plaintiffs remedy was to go to the Magistrate. The 
rules have the force of law and when a rule lays down 
that such decision shall be final the Civil Court can 

'"iTave no Jurisdiction. The cases under the Municipal 
Act are no authorities because there is. no such provi- 
sioD in tlje Act as rule 1(A).

Bahu Panchanan Ghose (with him Bobu Krishjia 
L a i' Bmierji I’or Babii Girish Chmidra Banerji)' 
for the respondent. The Civil Co art had jurisdiction' 

jbo entertain the suit. The dispute did not come under 
rule 39 at all but was covered by rule 42 and hence 
the power of the Civil Courts was not affected by 
rule 1(A). It had no application. There cannot be any 
infringement of a right without a remedy. Cited 
Sabhapat Singh v. Abdul Qaffur (1), and Nisfd 
Kanta Chaudhury v. Gopesivar Ghatterjee (2).

Mitter and Mallik JJ. This is an appeal by 
r^ie defendant from a decision of the Subordinate 
Judge of Pabna, dated the 26th January, 1926, which 
affirmed the decision oE the Munsif of Serajgunj, 
dated the 9th May, 1925. The suit in which this 
appeal arises was Cor setting aside the election of 
defendant No. I, who was elected as a member of the 
Serajgunj Local Board and for an injunction restrain­
ing him from, taking his seat as a member of the 
said Board. The main ground on which the plaintiff 
came to Court seems to be this;— that one Tarak 
Chandra Banerji proposed the plaintiff as a candidate
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for election. Objection was taken by defoiitiaui Mo. 1 
to Tarak’s proposing fclie plainliff as a candidaiC) for the 
election, as it was said tEat Tarak was not a qualified 
voter. This objection of defendaot No, 1 Reomm to 
liave prevailed with, the Presiding Oilic,G!’. The 
plaintiff was also duly seconded by anotlicr quali,tied 
voter and that seconder also was held by the PrOvSidiiig 
Officer not qualified to vote. The result was tliut the 
name of the plaintift' was removeii from the list of 
nominated candidates. Both the Courts below concur- 
reiitly foiind that the Presiding O l l i c e r  did (^rroiieouHly 
hold that Tarak and the seconder wore not qiiuMned 
voters and that the decision of the Fresiditi^' OlHcer 
was wrong. The Mtmsif, accordini '̂ly, dt*clared that 
“ the plaintiff was duly proposed and seconded as a 
‘Candidate for electloji, as a member of the Herajgun| 
“ Local Board at the Sadiya Ohjindpur centrc and. his 
“ name was wrongly removed from the list of eaiididaiB.H 
‘Hhere, that the electh)ii of defendant No. 1 as a meoibor 

of the said Board from the (Jhouhali Tiuina l)o set 
“ aside as invalid and that he, the said defendant No. 1, 
“ be restrained by an injanctioii from sitting and acting 

as a member of the said Board for the said Thana 
This decision was, as I have already slated, atlirmed 
by the learned Subordinate Judge.

In Second Appeal, tiie only substantial ground 
which has t)een taken by I)i\ Radha .!lin(,Hie l^ai, who 
has appeared for the appellant, is that a suit of this 
description does' not lie in a Civil Court and that 
the Civil C o u r t  has no Jurisdiction to entertftiA 
the present suit. IMlaiiee has been placed on the 
Election Rules under the Local SeU’-Govcriiment Act 
and special reference is made to rule 1(A). These rules 
were framed under section 13<S(fi) of the Bengal .Local 
Self-Gorernmeiit Act (Beng. I l l  of 1885}. it appears; 
however, that rule 1(A) is of no assistance to the 
defendant appellant, for it seems to us that the objec­
tions whicb were taken by the plaintiil were saob 
obJeci}ioEs as fell within rule 42 o! the Klecfcion 
Rules. Iti order to determine as to whether Tarak 
was a qualified  ̂ voter, it was necessary for the
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’'Presiding Officer to determine the objections to voters 
within .the meaning ol rale 42. Rule 1(A) provideR that 

.:all disputes arising under  ̂these rules other than 
objections undei' rules 15 and 42 shall be decided by 
'the Magistrate and his decision shall be final. »So, 
according to this rule, any objection, decided by the 
Presiding Officer under rule 42 is exempted from the 
rule which makes all other decisions of the Magistrate 
«final and not liable to be challenged in a Civil Court. 
'Objections which were determined, as it appears clear 
irom paragrai3h 5 of the plaint, do come under rule 42 
■and are therefore cognizable by the Civil Courts. We 
think, in this view, the decision of the Lower Court 

iis correct and that the appeal must, accordingly, be 
^dismissed with costs.

A . c. K. C. A p p m l  d ism issed.
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T E S T A M E N T A R Y  JURISDICTION.

Before Contello J.

SANTASILA DASI 

NARKNDRA NATH PAL.^

1928 

March 27.

,'Probnte—S  dograph will —Application hy loidow ezeoiitrix—Caveat hy 
testator's brother—Allegations o f  testamentary incapacity, undue 
injlmnce and forgery of will in caveator\  ̂affidavit—Notice under Chapter 
X X X V ^  rule 29 o f the Buies of Original Bide— Liability for costs.

Eulo 29 of Cliaptor X X X V  o f the RuJos o f the Hî yh Court, Original 
'Side, is a reproduction o f  the English rule .! 8 o f Ordet- X X I of the Rules 
■of Iho 8npreme Court in England. A notice such as i$ contemplated by 
'tlie rule must be aorved with the defence.

It is to be obssrved that the rule contains the word “  merely ”  and 
'tlierefore the laiiit paragraph o f , the affidavit o f  the caveator i»  the present 
•case is not siifficiftnt to iiring^tlic matter within the terms of the rule, A 
;|>lea of. nndue iiifliiciico or fraud is ir!c;oiiBistent with ootice.

Ireland v. Reudall (I ) , Cleare v. Cleare (2) and Harrington v. Buwyer 
ifi)  referred to.

® Testainontary suit No. 15 o f 1927.

; .'(1) (1866) 1 P. & I). 194. (2) ,(18G9) 1 P. & D. 656. ,

i(3) (1871) 2 P .&  D. 264.


