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R A M E N D R A C H A N D R A  RA Y  

EM PE R O R .*

Charge— Deject, i f  can be cured by s. 5S7, Criminal Procedure Code—
“ Execution of law  ” in  s. H 7 , I .  P- O., meaning of— Complaint by 
public servant, i f  necessary fo r  prosecution under s. 147, I .  P . O., fo r  
offence under s. 1S8— Ind ian  Penal Code (Act X L V  of 1860), ss. 143, 
147, ISS— Code of Criminal Procedure (Act V of 1S9S), ss. 195, 225, 
232, 537— Galculta Police Act (Beng. IV  of 1866), s. 62A.

Where the accused was charged under sections 143 and 147 of the Indian 
Penal Code, with being a member of an unlawful assembly, with the common 
object of committing a breach of a lawful order of the Police Commissioner, 
prohibiting processions in Calcutta and its suburbs on a particular day, which 
was described as on offence under the Calcutta Police Act, not punishable 
with imprisonment for six months or upwards,

held that such description ŵ as not a complete description; alternatively 
it was supererogatory, and the said breach, being also an oSenoe under section 
188 of the Indian Penal Code, the defect in the charge was curable under 
sections 225, 232 and 537 of the Code ot Criminal Procedure ;

held, further, that the accused was properly convicted under section 147 
of the Indian P em l Code.

An accused cannot be said to be misled in his defence when he refuses to 
defend himself or to recognise the jurisdiction of the court.

When an order is lawfully made under the provisions of a statute, that 
order is law, and resistance to the execution of that law is an offence under 
section 147 (2) of the Indian Penal Code.

Section 195 of the Code of Criminal Procedure has no application, when the  
offence charged is not one under section 188 of the Indito Penal Code, but one 
under section 147.

C r i m i n a l  R e v i s i o n .

The m ateria l facts appear from  the judgm ent.
T h e  O f f i c ia t in g  D e p u t y  L e g a l  R e m e m b r a n c e r ,  

D e h e n d r a n a r a y a n  B h a t ta c h a r y a ^ ,  in showing cause for 
the Crown, took a  prelim inary objection. The H igh 
Court has never in terfered  in  any case in  which the 
party , in whose favour i t  was sought, clearly told the 
court th a t he d id  not w ant such interference. In  
such a case, the H igh  Court should not en terta in  an

♦Criminal Revision, No. 135 of 1931, against the order of T. J. Y. Roxburgh, 
Chief Presidency Magistrate of Calcutta, dated Jan. 27, 1931.
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app lication  a t the instance of a th ird  party , because 
i t  may ultim ately result in  the enhancement of 
sentisnce of the accused or a re tr ia l on a graver charge, 
p lacing him  in  jeopardy, the responsibility of which 
has been repudiated  by him  and cannot very well be 
taken by a th ird  party . U nder these circumstances, 
the court w ill not en terta in  technical objections and  
w ill decline to in terfere  unless there is a  grave 
m iscarriage of justice. R e : N a r a y a n  P r a s a d
N i g  a m  (1).

W ith  regard  to the m erits, the defect is purely 
technical due to the accused’s own conduct. Read 
the explanation of the m agistrate. I f  the accused 
was merely charged w ith the common object of 
com m itting an offence under section 62A {6) { i i )  of the 
C alcu tta  Police Act, then there  m ight be something 
in  the objection. B u t here the charge clearly stated  
th a t the common object was to commit a breach of the 
law ful order of the Police Commissioner. T h a t act 
would be an offence, both under the local law  as well 
as under section 188 of the Penal Code. The 
m entioning of one s ta tu te  was merely giving an 
incomplete description. I t  m ight not have been 
m entioned a t  all. The accused knew perfectly well 
w hat he was charged w ith  and no question of 
prejudice arises, specially when he did not defend 
him self. Such defect was curable under sections 225, 
232 and 537 of the Code of C rim inal Procedure. 
Moreover, the act would be an offence under section 
141 (2) of the In d ian  Penal Code. The order passed 
by the  Police Commissioner, by virtue of the au thority  
vested in him  by a s ta tu te , namely, the C alcutta 
Police Act, became law  for the time being and 
resistance to the execution of th a t law by the police 
officer was an offence under section 147. K i n g -  
E m p e r o r  v. A b d u l  H a m i d  (2). There has been no 
m iscarriage of justice and' the Rule should be 
discharged.

N a r e n d r a h u m a r  B a s u  (w ith him S a n t o s h k u m a r  
B a s u  and D i n e s h c h a n d r a  R a y )  for the petitioner.

(1) (1922) I. L. R. 45 All. 128. (2) (1922) I. L. B . 2 Pat. 134.
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There is no substance in  the explanation of the 
m ag istra te . I f  the accused does not choose to defend 
him self, the try ing  m agistra te  is not en titled  to do 
w hatever he chooses, w ithout conforming to  the 
procedure la id  down by law. I t  would have been no 
p a r t  of the duty of the lawyer fo r the defence, if  the 
accused defended himself, tio cure the m ag istra te ’s 
defect in  the charge. I t  was the m ag istra te’s own 
duty . The defect was not a  mere technical error. 
H ere the  learned m agistra te  charged the accused w ith  
something, which was no offence a t  all under section 
141 read  w ith  section 40 of the In d ian  Penal Code, 
and  section 537 of the C rim inal Procedure Code was 
never m eant for such defects. I t  rendered the tr ia l 
void. I t  was like charging a  person for being a 
member of an  unlaw ful assembly w ith  the common 
object of garland ing  the Chief Presidency M agistrate  
and then try ing  him for shooting a t  some officers of 
the Government. Section 141 {2) has also no 
application. A n order law fully  prom ulgated under 
the  au thority  of a  legislative enactm ent is something 
different from  law, otherwise there would be no 
d istinction  between rules made under a  sta tu te  and 
law  proper. The correct view is th a t taken in  the 
dissentient judgm ent of D as J .  in  the case of K i n g -  
E m 'p e r o r  v. A M u l  H a m i d  (1). Section 188 of the 
In d ia n  P enal Code cannot help the Crown, as th a t 
would require a  com plaint in  w ritin g  by the Police 
Commissioner, who prom ulgated the order. There 
has been a fa ilu re  of justice .and the conviction should 
be quashed.

D e h e n d r a n a r a y a n  B h a t ta c h o . r y a ,  in  reply. 
C om plaint by the Police Commissioner would have 
been necessary, if  the prosecution was one under 
aection 188 of the In d ian  P enal Code. There is no 
au thority  for the proposition th a t such a com plaint 
was necessary when the prosecution was under section 
147, although the common object was to commit an 
offence under section 188.

C u r .  a d v .  v u l t .

(1) (1922) I. L. B . 2 Pat. 134.
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L ort-W i l l i a m s  J . This case come before us 
in  a somewhat unusual way.

The petitioner applied  to the Court as a  resident 
and  taxpayer of the city ' of C alcutta, and as such 
interested in  the liberty  of one Subhas C handra Bose, 
who is described as the M ayor of C alcutta, and a 
friend  of the petitioner. The petitioner stated  facts 
which showed 'p r im a  f a c i e  th a t the conviction and  
sentence of im prisonm ent passed upon the said S. C. 
Bose were technically invalid. Upon th is, a Rule was 
issued.

Thereupon, the prisoner wrote a  le tter to the 
Court saying th a t the application had been m ade 
w ithout his knowledge or consent, th a t he d id  not 
in tend  to take any parfe in  the proceedings, th a t  any 
one who moved the H igh  Court on his behalf was not 
his friend , and th a t such action was likely to do him 
harm . W e have been inform ed th a t  the prisoner has 
pursued th is course, on princip le, because he refuses 
to  recognise the ju risd ic tion  of the courts in  Ind ia .

O rdinarily , in  such circumstances, the Court w ill 
not in terfere , where i t  appears th a t the prisoner, as 
in  the present case, is of age, educated and sane, 
unless the Court is satisfied th a t there has been a 
m iscarriage of justice. Otherwise, the C ourt would 
not be justified in  spending tim e upon the 
consideration of such a case, in preference to  the large 
number of cases of prisoners and other accused 
persons which are much earlier in  date and which 
aw ait the decision of the Court.

Even, where there has been a m iscarriage of 
justice, the Court, in  the in terest of the prisoner 
him self, where he him self prefers to abide by the 
decision already given, m ust be careful to avoid tak ing  
any action which may place him in  other and perhaps 
greater jeopardy, while seeking to remove the stigm a 
of illegality  from the adm in istra tion  of the law. On- 
the other hand, the C ourt cannot allow any such 
alleged m iscarriage to be used to g ra tify  a desire for



self-advertisem ent or pretended m artyrdom , a t the 
expense of the C ourt’s repu tation  for im partia lity  Ramendra-

j  . ^  r-  ̂ Chandra May,
and justice. v.

T urn ing  to the facts of the present case— on the 
24th of Jan u ary , the Commissioner of Police made an L°^t-Wiiiiam3 j .  

order under section 62A, sub-section (4) of the 
C alcutta  Police A ct, 1866, and section 39A of the 
C alcutta  Suburban Police A ct, 1866, prohibiting , 
w ith in  the  town and suburbs of C alcutta, any 
procession o r public assembly in  any ivay connected 
w ith  w hat is term ed Independence Day, namely, oh 
the 26th of Jan u a ry , 1931. T his order was duly 
published by means of new spaper advertisem ents and 
leaflets, and a copy was served personally upon the 
prisoner.

The Commissioner is responsible immediately for 
law and order, and  for the regulation o f traffic in 
C alcutta, and  we m ust assume th a t he considered th a t 
his order forb idding  processions on th a t  day was 
necessary for the fulfilment of h is duties. The 
decision in  such m atters, obviously, m ust be le ft to 
him, so long as he is held responsible, and has to 
answer for the consequences of any breach of public 
order or dislocation of traffic.

C alcutta  is a  commercial city, and those who have 
work to do and  business to tran sac t ought not to be 
hindered unnecessarily in pursu ing  th e ir various 
callings, or endangered in their lives or property, by 
the actions of those rtiore fo rtunately  placed, who 
enjoy the leisure and the means necessary to enable 
them to take p a r t  in  processions, which may and often 
do lead to serious breaches of the peace and dislocation 
of traffic.

W ith  fu ll knowledge of th is order, and in 
deliberate and in tentional defiance of it, the prisoner 
set out w ith  a procession of some 400 to 500 people, 
which increased in  numbers as i t  approached the 
m a id d n .  A t the crossing of C orporation S treet w ith  
Chowringhee, i t  came into contact w ith  police forces 
placed there fo r the purpose of enforcing the order, 
and the officer-in-charge spoke to  the prisoner, and
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again  drew his atten tion , and those of h is supporters 
v/ho gathei-ed round, to the term s of the  order and  
asked them to desist. The prisoner refused  to obey 
iind led the procession forw ard, whereupon, the  police 

Lm-WiUmmsJ. took stcps necessarv t o  enforce the order, brick-bats 
were throw n a t them by persons in the crowd w hich 
had as.seinbled, and the prisoner was arrested .

Subsequently, he was charged w ith  and  convicted 
of ofCences under sections l-iS, 147 and 149 read  w ith  
section 336 of the In d ian  Penal Code. H e was 
sentenced, under section M7. to undergo r i g o r o u s  
imprisonment for six months. No separate  sentences 
were passed under the other sections.

The charges under sections 143 and  147 were as 
follows : —

(1) Tlmt you, Subhas Chandra Boao, oa or about the 26tli day of January 
IfiSi, in till? town o£ Calcutta, along with others, numbering more than five, 
naines luiknowii, were members of an uzilawlul assembly, the coaamoa object 
ot vvliich was to commit aa offonce, ri';., to commit a breach of the law£iil 
ordiT issued by the Coimiiisaioner o! Polite, Calcutta, dated the 24th January, 
lySl, mider .section fi2A, elaiiso (/) of the Calcutta Police Ac-t, an offence under 
section B2A, (fi) (ii) and, tliereby, you, the ssaid Subhas Chandra Bo.se, com- 
mitti'd an oEfeEce pujiisliablo miUc-r section 143 o£ the Indian Penal Code and 
within my eogiuzaiiw.

(2) Tliat you, the aftid Subhas Chwith'a Bo.se, at the time aisil pinee afore- 
said, filoiig with others lisimbei-iiig unin  ̂ thiui ti%>e, name,.? uukiiown, ivere

of au xiaiUivrfiil iri proset'atsoJi of the L'onimon object
oS suc'li ttsist'tiibly. luiinoly, roKnuiftisig ihe said offeiict? to wit, the breach 
of the* lawful order jb.sutid by tht> Coinujissioner of Police, Calmitta, dated the 
24tli Jtmuury, I'J?. t, under i?ift;tio!i G:.’A, elaiiso (i) of thi'- Calcutta Police Act, 
forri't (uiii i-joli'-ncf' wj;.; u.S' d by ui..ir.b.:T-.i thereof an.) the oi?“!iCe of rioting ■ 
tvn'vistiiiiiitii--'! and !in-rcby you tin-' jiuid Subhas Cliaiidra Bose committed 
H!i iifl'i'ia'f* S ’auiirbabif' under .■*L-ciioii 147 of tiic Indian Penal Code and within 
ini-

I t  has been argued on behalf of the petitioner tha t, 
inasmuch as the common object charged was the 
commission of an offence under section 62A (6) ( i i )  of 
the Calcutta Police Act, which is a local law  w ith in  
tht; definition given in section 42 of the In d ian  P enal 
Code and as th a t offence is  not punishable w ith  
imprisonment for a term of six months and upw ards 
as j»rovided in  section 40, therefore, i t  is n o t an 
offence w ithin the meaning of section 141, clause (5) 
of the Code. Consequently, the prisoner cannot be



convicted of rio tin g  in  prosecution of the common
object o f an unlaw ful assembly under section 147, itummdra.
In d ian  P ena l Code. ‘

Emperor.
The answer to tliis aro:umeiit is th a t  the common •—

, . , , , „ . ■ Lon-Wiliiatm J.
object charged was, substantially, th a t of conuintting 
a breach o f the law ful order issued by the 
Commissioner of Police. This is an  offence under 
section 188 of the In d ia n  P enal Code, if  such 
disol>edience causes or tends to cause obstruction, 
annoyance or in ju ry , or risk  of such, to any persons 
law fully employed, or causes or tends- to cause danger 
to  hum an life, health  or safety, or causes or tends to 
cause a  rio t or affray.

There can be no doubt, and the contrary  has not 
been argued, th a t the prisoner’s acts come Vvnthin the 
provisions of th is  section.

I t  is tru e  th a t the offence of disobeying the law ful 
order of the Commissioner of Police is described in 
the charge sheet as being an offence under section 62A 
(fj) { i t )  o f the C alcutta  Police Act. B ut it  is also an 
offence under section IBS of the In d ian  P enal Code.
The description given is not a complete description, 
alternatively it  is supererogatory.

This being the position, the provisions of sections 
225, 232 and 537 of the Code of C rim inal Procedure 
apply. Because it is clear th a t the prisoner was not 
misled by any erro r or omission in the charge, nor has 
any such erro r or omission occasioned a fa ilu re  of 
Justic-e as provided in section 225. X or has he been 
misled in  his defence as provided in  section 232, 
because he refused to defend him self or to recognise 
the ju risd iction  o f the  court.

There is no doubt, and  the contrary  has not been
seriously argued , th a t  the order w as law ful. I t  was 
not a, general order proh ib iting  all processions fo r an 
indefinite period, but an order p rohib iting  
processions w ith in  a p a rticu la r place, namely the 
town and suburbs of C alcutta, on a p a rticu la r 
occasion, namely, on w hat is term ed Independence 
Day, the 26th day of Jan u a ry , 19B1.

VOL. LV III,] CALCUTTA SERIES. 1309



1310 INDIAN LAW REPORTS. [VOL. LVIII.

Bamendra- 
Chandra Bay

V.

Emperor.

1931 This being the view which we take, i t  becomes
unnecessary to consider w hether the prisoner’s 
conduct amounted to  resistance to the execution of 
any law  w ith in  the meaning of section 141, clause {S) 

Lort-WiMam^ of the In d ian  Penal Code. B ut, in our opinion, when 
an order is lawfully made under the provisions of a  
sta tu te  th a t order is law, 'and when the police were 
try ing  to execute th a t law  by preventing the 
procession from proceeding, the resistance of the 
prisoner and his supporters brought him  and them 
w ith in  the provisions of th is p a r t of the section also.

There rem ain two minor points to be decided. No 
com plaint under section 195 of the Code of Crim inal 
Procedure was necessary, because the prisoner was 
not charged w ith  an offence under section 188 of the 
In d ian  Penal Code, bu t w ith  an ofience under section 
147.

W e accept the contention th a t i t  is necessary to 
prove th a t  a t least five persons had knowledge of the 
order which, i t  is alleged, i t  was th e ir common object 
to disobey. This fact, however, may be inferred  
from the facts and circumstances of the case. 
B earing in mind th a t the order had been published in 
several newspapers and by distribution of leaflets, 
and th a t the prisoner had been personally .gerved w ith 
a copy o f it, and th a t the police officer again drew  his 
attention to i t  in the presence and hearing of his 
supporters and of those members of the procession who 
crowded round him when he reached the maiddn-, the 
inference cannot be said to  be draw n unreasonably.

There has been no fa ilu re  of justice. The 
objections raised by the petitioner are technical and 
do not touch the merits. I t  is obvious th a t there are 
no m erits in  the prisoner's case, and tha t, doubtless, 
is one reason why he does not dispute the legality of 
his conviction. He is fully aw are th a t he has been 
guilty  of lawlessness, though he may disapprove 
strongly of the law. I f  such disapproval were to  be 
accepted as an  excuse for breaking the law, every



crim inal would be able to avail him self of such, a plea.
A ll lawlessness is of tlie same q u ality  though its  evil Rmmndta-
consequences may differ widely in degree. cJiandra Ruy

A nd it  is incumbent upon all reasonable men to 
remember th a t the in ten tional lawlessness of otherwise 
well-balanced people, the direct consequences of w hich 
are  of m inor impoi’tance, may encourage indirectly  
such a disre.spect fo r law  and order ■ as to induce 
others, less educated and less well-balanced, to commit 
those generally detested crimes of violence, w hich 
continue to disfigure the history of Ind ia ,

s--’ ».

I f  we were to send th is case ijack to b̂ e re tried , 
we should be placing the prisoner in jeopardy  of 
being punished more severely, and th is, in view of the 
wish which he has expressed, would, in  our opinion, 
l;)e Tmfair. The Rule therefore is discharged.

G hose J . I  agree.
B u h  d i s c h a r g e d .

c. R. c.
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