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Before lla n k in  C. J . and M ukcrji J .

S A R A JU B A L A  D E B I
V.

OBAIDULLA*
Court of Wards— Suit by disqualified proprietor— Compromise o f suit—

Commissioner's sanction of such compromise— Court of Wards Act
(B e n g .IX  of 1S79), ss. 3, 5, IS, 51, CO, 70— Bengal W ards' M anua l
{1919), Chap. 1, A pp . V I I ,  rr. 27, 2S— Gode of Civil Procedure {Act V
of 1908), 0 . X X I I I ,  r. 3— Bengal Practice arid Procedure M anua l
(1918), Chap. I I .

Where in a suit, instituted by certain disqualified proprietors through the 
Manager of the Coiirt of Wards .as their next friend, for recovery of poasesaion 
of certain lands, there was a proposal for compromise in the fcllowiTig terms, 
that the «uit lands ■were to be divided bet-ween the plaintiff and the defendant 
in aeeordancs with the thak  line and also that certain other chwr land which 
had formed were to ho divided half and half between the parties, and the 
Legal Kemembranoer had approved the compromise rahjoct to some slight 
variation, but the Commissioner of the Division, on further materials. 
Ordered that the compromise might be concluded as regards the suit lands 
only,

and the compromise as approved by the Legal Remembrancer was sought 
to be put in,

held that the compromise was invalid, inasmuch as the Commissioner, 
who was tlie sanctioning authoritp in the matter, had ii j t  accorded his 
sanction thereto.

Held, also, that the Bengal Wards’ Manual, 1919, Appendix, rules 27 and 
28, are rules of procedure regulating the conduct of the officers inter ee and 
are not to ha regarded as affectiBg the rights of the parties.

A ppeal by the plaintiffs.

The facts of the case ap p ea r sufficiently from  the  
judgm ent.

. S a r a t c h a n d r a  B a s a k ,  Senior Government P leader, 
Nasi.m, A H ,  A ssistan t Government P leader, and  
K i r a n m o h a n  S a r k a r  fo r the  appellants.

R u ' p e n d r a k u m a r  M i t r a  an d  K a n a i l a l  S a h a  fo r 
the respondents.

C u r .  ad'D. v u l t .

*Appeal from Original Decree, No. 214 of 1028, against the decree of 
Narayanohandra Ghosh, Subordinate Judge of Dacca, dated May 31, 1928.
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1931 MuKER.li J .  This is an appeal by the plaintiffs
Saraouhaia Dehi from a decree disposing of their suit in accordance 

Obaiduiia. with a compromise.
The plaintifl's are disqualified p ro p rie to rs  and  the  

su it was in stitu ted  by thezn th rough  the M anager of 
the Court of W ards as th e ir  nex t friend . The su it 
was fo r declaration  of tit le  to  and  recovery of 
possession of certain  lands on the allegation th a t  they 
form ed p a r t  o f the p lain tiffs’ estate. The defendants, 
am ongst o ther pleas th a t they took, claimed the  lands 
as ap p erta in in g  to  th e ir own estate. A  commissioner 
w as deputed to  hold a local investigation. A fte r  the 
repo rt and m ap of the  commissioner were subm itted, 
there  was a ta lk  of compromise between the plain tiffs 
and  the defendant No. 1, the o ther defendants not 
being really  in terested in  the suit, the  terms of w hich 
w ere th a t so fa r  as the su it lands were concerned they 
would be divided between the  p a rtie s  in  accordance 
w ith  the  thdk line, and th a t  certa in  other char lands 
w hich had  newly reform ed, and o f which ne ith e r 
p a rty  had  yet taken possession would be divided h a lf  
and  h a lf between the p a rtie s. The term s of the 
compromise having  been settled between the p la in tiffs’ 
L aw  Superin tenden t an d  the  defendan t’s p leader, the 
.suit w as ad journed  from  tim e to tim e on jo in t 
applications of both the parties, from  Jan u a ry , 1927, 
t ill  the  24th M ay, 1927. On the la s t m entioned date, 
the defendan t No. 1 filed a pe titio n  under O rder 
X X I I I ,  ru le 3 of the Code of Civil Procedure, 
together w ith  a  d ra f t petition  of compromise, 
pu rp o rtin g  to have been draw n up as a  jo in t pe tition  
on behalf of the plaintiffs and the defendan t No. 1. 
On th is application being p u t in, summons was issued 
on the Collector and the M anager of the C ourt of 
W ards to produce certain  documents. On these being 
produced and marked as exhibits on the adm ission of 
the parties, the Subordinate Ju d g e  recorded the 
compromise and disposed of the  su it in  accordance 
therew ith.

So fa r  as the recording of the compromise is 
concerned, the appellants’ case in  the court below was
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th a t  the compromise could no t be given effect to  as i t  
h ad  no t received the sanction of the Commissioner. 
T heir case was th a t  the  term s were subm itted to the 
Legal Rem em brancer, who approved of them  vrith 
some s ligh t variations, bu t as i t  then tra n sp ire d  th a t 
the negotiations had  proceeded on the erroneous 
assum ption th a t  the newly reform ed c h a r  lands, which 
w ere outside the scope of the suit, were not in  the 
possession of e ither party , whereas as a m atte r of fa c t 
these lands were in  the possession of the plain tiffs, 
the Governm ent pleader, who was appearing  on behalf 
of the plaintiffs, m ade a  rep o rt about the m atte r to  the  
Commissioner, and, on th a t, the Commissioner wrote^ 
in  reply, th a t  the  compromise m igh t be concluded, so 
f a r  as the  su it land's only are concerned, i f  such a 
compromise was accepted by the  defendant No. 1.

The Subordinate Ju d g e  w as not inclined tO' believe 
th a t  the plaintiffs or th e ir  men were not aw are o f the  
tru e  fac ts  concerning the newly reform ed cho/r lands. 
H e  held fu rther, upon a consideration of certa in  rules, 
to be found in  the B en g a l'W ard s’ M anual, 1919, and 
to  w hich reference will presently  be made, tha t, 
although the Commissioner and  the Collector are the 
sanctioning authorities, they are bound to  act under 
the advice of the  Legal Rem embrancer and cannot act 
con trary  thereto  and  so the Legal Rem embrancer is 
the sanctioniifg au thority . H e held also th a t, 
inasm uch as the Legal Rem em brancer had  sanctioned 
the  compromise, and  the Commissioner, in  fo rw ard ing  
the  compromise to him  for h is sanction, m ust be 
regarded  as having recommended its approval, i t  
should be held th a t there -was a  valid sanction to  the 
compromise. H is  judgm ent as regards th is  m atter 
runs t h u s :—

“Section 301, C hap ter V II , p. 215 of the B engal 
“W ard s’ M anual enjoins th a t the Commissioner and  
“ Collector are the sanctioning authorities, bu t m ust 
“ act under the advice o f th e  Legal Remembrancer. 
“They cannot act contrary  to  the  advice of the Legal 
“Remembrancer. In  the  presen t case the  Legal 
“Rem embrancer has sanctioned. I t  m ust also be
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“observed th a t the Commissioner approved and, 
“therefore, sent the compromise p e titio n  to the  Legal 
“Remembrancer. Rules 27 and  28, C hap ter I, 
“A ppendix  V I I ,  p. 360 of the said  M anual en jo in  th a t  
“the Commissioner cannot send the papers to the 
“Legal Rem embrancer w ithou t recom m endation. I t  
“m ust be held, therefore, th a t the Commissioner 
“recommended. The Legal Rem em brancer is the 
“sanctioning authority . In  his le tte r, Ex. 2, the 
“Commissioner states th a t  the compromise m ay be 
“concluded as fa r  as the su it lands are  concerned, and 
“he refers to the le tte r of the Governm ent P leader. 
“The Commissioner does not say th a t  he cannot 
“compromise. R egard being had  to  the fac ts  and  
“circum stances stated  above, i t  m ust be held th a t  the 
“compromise is law ful and  is to be recorded under 
“O rder X X I I I ,  rule 3.”

Now, on the question w hether the  p lain tiffs or 
their men had in fac t proceeded under a 
m isapprehension as regards the possession of the 
newly reform ed c h a r  no evidence appears to  have 
been taken, and i t  is impossible e ither to agree w ith  
or dissent from  the finding of the Subordinate Jud g e  
which is against the appellants. B u t the question, 
in  my view, is im m ate ria l; because, in  my opinion, the 
compromise had  not received the sanction of the 
Commissioner and was therefore not valid. I t  is not 
d isputed  th a t  under the provisions of the C ourt of 
W ard s  A ct (Bengal A ct IX  of 1879), especially the  
provisions contained in sections 18, 51 and 60 of the 
Act, the compromise of a  su it by a disqualified 
p roprietor to be valid would require the sanction of 
the Court as defined in th a t A ct. Section 3 of the  A ct 
says, “The ‘C ourt’ means the C ourt of W ard s ; or, 
“when the Court of W ards has delegated any of its  
“powers to a  Commissioner or Collector or any other 
“person, i t  means, in respect of such powers, the 
“ Commissioner or Collector or person to whom they 
“are delegated.”  Section 5 enacts th a t  the B oard  of 
Revenue shall be the  Court of W ard s  fo r the  
territo ries  to which the A ct extends. Section 70
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authorizes the  “ C o u rt” to  fram e  rules, consistent w ith  
the A ct, fo r the be tte r fulfilm ent of the purposes of 
the A ct. U nder the  rules so fram ed, estates are 
divided in to  th ree classes, and  in  view of the class to 
which the presen t esta te  apperta ins, the powers 
exercisable under section 18 of the A ct, namely the  
power of d irec ting  the doing generally  of all th ings 
most fo r the benefit o f p roperty  and advantage of the 
W ard , have been vested in  the Commissioner { v i d e  
B engal W ard s’ M anual, 1919, pages 99 and  115).

R ules 27 and 28 a t  page 360 of the M anual, on 
w hich the  Subordinate Judge  h.as relied, are rules fo r 
the conduct of civil su its in s titu ted  by Government, 
as the head ing  of th e  C hapter, in  which they are 
contained, itse lf shows. They are  rules of procedure 
I'egTilating the conduct o f the officers i n t e r  s e  and  are 
no t to  be regarded  as affecting the rig h ts  of th ird  
p a rtie s  fo r whose guidance they are no t m eant. 
Besides, these tw o rules were previously contained in  
C hap ter I I  o f the B engal P ractice  and Procedure 
M anual, 1918, and were incorporated and reproduced 
in  A ppendix  V I I  of the Bengal W ards M anual, 1919, 
under the au thority  of rule 301 thereof { v i d e  page 
215), which runs in  these w o rd s ;—

“The Civil S u it Rules contained in  C hapter I I  of 
“ the B engal P ractice  and  Procedure M anual, 1918 
“ (reproduced in A ppendix  V II) , apply generally to 
“all cases connected w ith  the C ourt of W ards. I t  
“m ust be remembered, however, tha t, in  respect of 
“w ard s’ estates, the Commissioner and the Collector 
“are  the sanctioning authorities, but must act under 
“ the advice of the L egal Remembrancer. The power 
“ to sanction the institu tion , defence or compromise of 
“suits * * * rests w ith  the C ourt of W ards and officers 
“to whom i t  has delegated its  powers.”

In  the  present case, all th a t  the respondent was 
able to  prove was th a t the  Legal Remembrancer had  
approved of the compromise, subject to some sligh t 
varia tions, and  th a t  both the parties, on the 
assum ption th a t the Commissioner either had  
sanctioned or would sanction it, had  proceeded w ith
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1931 the m atter up to a  certain  point. B u t i t  has not been 
sarajubaia Debt proved th a t the Commissioner had, in  fact, accorded 

obJduiia. h is sanction to th s proposed compromise.
judgm ent, therefore, the Subordinate Judge 

was wrong in  recording the compromise and disposing 
of the su it on its terms. The appeal, therefore, 
should be allowed and] the decree appealed from  being 
set aside i t  should be ordered th a t the recording of 
the compromise be refused and the plaintiffs be 
allowed to proceed w ith the suit.

The appellants are en titled  to th e ir costs of the 
appeal. H earing  fee, ten gold mohurs.

The connected application is not pressed and  is 
dismissed w ithout costs.

Rankin C. J . I  agree.
A p p e a l  a l l o w e d .

0. IT. A.
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