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[ON APPEAL FROM THE HIGH COURT A T  CALCUTTA.]

P rivy Council Practice— Variation oj Order in Council— Order not in  accordance 
with judgment— Further appeal determined on varied order— Decree 
in  Letters Patent Appeal varying decree of HUjh Court— Separate appeals 
to P rivy Council.

Upon the petition of the appellant in one of tivo consolidated appeals 
of 1929 from a decree of the High Court, the Judicial Committee advised 
that the Order in Council, made in 1924, upon a previous consolidated appeal, 
in which the petitioner had been an appellant and the respondents the same 
as in the 1929 appeal, should be varied, as it did not give effect to the intention 
expressed in the judgm en t then delivered; the variation to be subject (by 
consent) to the condition that the recovery of sums paid under the original 
Order should not be sought. The appeal of 1929 was then heard and allowed, 
effect being given to the Order as varied.

It  is desirable that in some manner recom-se to two appeals to  the Privy 
Couaci] should be avoided where one is from a decree of the TTigli Court 
made under section 98(2) of the Code of Civil Procedure and the other from 
the decree in ft Letters Patent Appeal varying the former decree.

Consolidated Appeal (N o . 97  of 1 9 2 9 ) from two 
decrees of the Hig'Ii Court (February 10, 1927) 
vaxying' two decrees of the Additional _ Subordinate 
Judge of Khulna (May 13, 1925); and petition by the 
appellant in the second of the above consolidated 
appeals to vary an Order in Council, dated December 
1 7 , 1 9 2 4 , in Privy Council Appeals Nos. 1 3 4  and 
1 3 5  of 1923 .

The two suits, out of which the consolidated 
appeals arose, were suits for arrears of rent and 
cesses, including interest, for the same tenures, but 
for different periods.

The decree of the High Court, which varied the 
decree of the trial judge, gave effect to the Order in 
Council of December 1 7 , 1 9 2 4 , ‘ made in a previous 
appeal relating to the same tenure.

*Preaent : Lord Atkin, Lord Thankerton, Lord Macmillan, Sir George 
Lowndes and Sir Dinshah MuUa.
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Katyayani Debi Chaudliurani, who was the 
appellant in the second of the present consolidated 
appeals and had been an appellant in the previous 
appeal, in which the respondents were the same as in 
the present appeal, petitioned that the Order in 
Council, dated December 1.7, 1924, should be varied 
on the ground that it did not give effect to the 
judgment of the Board delivered on December 11, 
1924,

The facts appear from the judgment of the 
Judicial Committee.

The petition and the present appeal were heard 
together.

Wallach  for the petitioner and for the appellants. 
Reference was made to L aj iuan t i  v. S a f a  C h a n d  (1).

The respondents did not appear.
The judgment of their Lordships was delivered by
Lord Atkin. This is an appeal by the defendant 

from a judgment of the High Court of Calcutta in a 
suit brought by the plaintiff to recover rent. There 
is also before their Lordships a petition by the 
defendant in two former appeals before this Board 
to reform the Order in Council then made, on the 
ground that it does not give effect to the intention of 
their Lordships as expressed in their* judgment. 
These are the latest incidents in a series of legal 
proceedings which, owing mainly to the fault of the 
parties, have not had entirely satisfactory results.

I t  will be necessary to state in outline so much of 
the previous history of the case as must be known to 
elucidate the present issue between the parties. In  
1878, the predecessor-in-title to the plaintiff granted 
a lease to the predecessor of the defendant of a 
considera1)le portion of land estimated at about 4,000 
highds. The land was mainly uncultivated; the 
tenant was to bring it into cultivation within three 
years. For that period, he was to hold it rent free; 
afterwards he was to pay 13 annas per Ughd^ rent.

(1) (1923) T. L. R. 6 Lah. 38S ; L, B . 52 I, A. 211.



I t  was a  peniianent transferab le  tenure a t a fixed
ren t. The landlord  pu rpo rted  to give possession to J<-ifmf!ranc,ii
the ten an t of the whole area as defined in  the lease. ' ‘
P a r t  of the area was said  to include the r a o u z d  
D askati; but, though the ten an t tooh possession of 
the  whole m o u z d ,  61 acres was not the p roperty  of 
th e  lessor hut of another owner, one H a ric h a ra n  
C haudhuri. In  1888, C haudhuri dispossessed the 
then  tenant, not onlj- of the 61 acres, b u t also of a 
much larger tra c t to w hich C haudhuri h ad  no title .
In  September, 1917, the plaintiff, the then lessor, 
b rought a su it fo r ren t against the  defendant,
K a ty ay an i Debi, the then  lessee, for re n t for the year 
1915-16, and in June, 1918, he brought a  sim ilar su it 
for th e  ren t for the year 1916-17. The defendant 
h a d  acquired the  tenure as a purchaser a t a sale 
in  execution of a decree fo r arrears  of ren t again st 
a  form er tenant. She was the  wife o f H arich aran  
C haudhuri, who, a t the time when she h ad  bought in  
1894, s till was in  possession both of the 61 acres 
and  the larger tra c t re fe rred  to. H er defence in  both 
su its was th a t she was en titled  to a suspension of all 
the rent, seeing th a t she had  not received posse.?ision 
of the  land  included, in  the tenure, but possessed by her 
husband, and th a t  she was entitled, a t any rate, to 
an abatem ent of the ren t proportionate to the land  
included in  the tenure, bu t possessed by her husband..
B oth  suits were tried  together. The Subordinate 
Ju d g e  refused to ta l suspension, but gave her the 
abatem ent asked for. The ten an t appealed to  the 
H ig h  Court, and the lessor p referred  cross-objections.

The two learned Judges, w’ho h eard  the  appeal, 
gave judgm ent on the 31st May, 1921. They agreed 
w ith  the Subordinate Ju d g e  as to suspension, bu t 
differed as to  abatem ent. Woodroffe J .  agreed w ith  
the Subordinate Judge. Cum ing J . agreed to  an  
abatem ent as to  the  61 acres, b u t thought the ten an t 
not entitled  to  an abatem ent in  respect of the  la rger 
tra c t  on which the husband was a  trespasser. T he 
Ju d g es  having differed, the  decree of the Subordinate 
Ju d g e  was affirmed.
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The ten an t appealed to  the  P riv y  Council ag a in s t 
the unanim ous p a r t  of the decision of the H ig h  C ourt 
refusing  suspension of ren t. The lessor appealed  to 
the  F u ll C ourt by way of L e tte rs  P a te n t A ppeal 
ag a in st the decision, which allowed abatem ent of the 
,wIiole tra c t possessed by the  husband.

On the L ette rs  P a te n t A ppeal, the H ig h  C ourt 
gave judgm ent on the  27th  February , 1922. They 
affirmed the view taken  by C um ing J. They sta ted , 
in  th e ir judgm ent, th a t  the husband w as the  
p rop rie to r of the 61 acres, b u t as to the res t of the  
tra c t  they pointed out th a t the  husband h a d  no law fu l 
title , and  th a t he could not acquire a title  ag a in s t the  
lessor by adverse possession d u ring  the continuance 
of the lease. T heir decree, however, d irects paym ent 
of ren t for the whole block of lan d  in  D ask a ti 
possessed by the husband, described as p lots C, D and  
D (1) in  the m ap of the Commissioner, and  gives no 
abatem ent, therefore, in  respect of the  61 acres, to 
which the lessor h ad  no title , and  of w hich the  lessee 
had  no t possession. T his w as probably due to  
inadvertence, bu t as the learned  Ju d g es  m ade 
reference, in  the  judgm ent, to  a  clause in  a  
compromise agreem ent w ith  a form er tenan t, by w hich 
he bound him self n o t to claim  abatem ent on any 
ground in  respect of a specified area, i t  is possible 
th a t the decrees accurately represented th e ir  
in ten tion . The la tte r  po in t becomes im m ateria l in  
view of the judgm ent of th is  B oard  now to  be 
mentioned.

The tenan t in  tu rn  appealed from  the  decision in  
the Letters P a te n t A ppeal to the P riv y  Council. 
T rea ting  the two ren t suits as one, there  w ere thus 
now two appeals to the P rivy  Council, one from  the 
two Judges who had  decided partly  in  favour of the 
defendant and one from the Full C ourt who h ad  
decided wholly against the defendant. Certificates 
of leave to appeal in  both appeals were given on the 
same day, the 12th May, 1922.

I t  is, of course, anomalous th a t th e re  should be 
two appeals proceeding a t the same time, one from



the lower court and  one from  the  h igher court which
had  already varied  the order of the lower court. The Jatindranath
anomaly is possibly due to a doubt which has existed ‘“v.
as to  the power of the court under L etters P a te n t -̂ d̂aykumnr Da. .̂

A ppeal to do more than  deal w ith  so much of the case
as has been the subject of difference in  the court
below. I t  seems to  th e ir Lordships desirable th a t, in
some manner, the recourse to two appeals to  the
P riv y  Council in  such cases should be avoided.

The two appeals proceeded, they were heard  
together, and judgm ent was delivered on the 11th 
December, 1924. In  th e ir Lordships’ judgm ent, i t  
was mentioned th a t the appellan t h ad  obtained 
possession of the whole lands w ith in  the boundaries 
m entioned in  the lease w ith the exception of a  small 
a rea  of 61 acres to  which the husband had  a 
param ount title , and a  much larger area in  respect 
of which he had  no title . T heir Lordships state, ‘T t 
' ‘is conceded th a t  she is en titled  to an  abatem ent of 
“ren t applicable to  the 61 acres above refe rred  to,
“and  th is  has been allowed by the judgm ent under 
“ap p ea l.” As has been said, th is  was a 
m isapprehension. L a te r on, th e ir Lordships proceed 
to discuss a clause in  the lease, on which the 
defendan t relied, and  say i t  “may be held to cover the 
“ dispute w ith  regard  to the  61 acres of land th a t 
“have been duly investigated  and in  respect of which 
“an  abatem ent of ren t corresponding to  the area  has 
“been made.” They express entire agreem ent w ith 
the  judgm ent of the H ig h  Court, and advise th a t  the 
appeal should be dism issed w ith  costs. They state  
th a t  they a re  not a t presen t satisfied th a t  w hat they 
call an a lternative ground of judgm ent based on the 
compromise is well founded, but express no final 
opinion upon the m atte r. The O rder in  Council 
dated  the l7 th  December, 1924, as draw n up, directs 
th a t  the appeals should be dismissed and the decrees 
o f the H igh  Court, da ted  31st May, 1921, and  the 
27th February, 1922, be affirmed. I t  appears to  th e ir 
L ordships p la in  th a t th is O rder does not carry  out 
th e  in ten tion  of the  members o f the B oard  as expressed
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in  th e ir judgm ent. I n  the first place, i t  affirms th e  
decree of the 31st May, 1921, which gave the  
defendan t an abatem ent in  respect of the la rg e r tra c t 
as well as the decree of the 27th February, 1922, 
which disallowed th a t abatem ent. In  the second 
place, the ir Lordships clearly in tended the d e fen d an t 
to receive an abatem ent in  respect of the 61 acres, 
and  would no t have affirmed absolutely the  decree of 
the 27th February, 1922, had  it been brought to  th e ir  
notice th a t it  did no t give the defendan t the 
abatem ent to which they thought she was entitled .

The ju risd ic tio n  of the B oard to recommend the  
a lte ration  of a form er O rder in Council, on the  
ground th a t by inadvertence it  does not give effect to  
the in ten tion  of the B oard as expressed in  th e ir  
judgm ent; is undoubted. I t  appears to th e ir 
Lordships th a t i t  should be exercised in  the present 
case in  order not to defeat the m anifest righ ts  of the  
defendant which were in tended to be effectuated by 
the form er decision of the  B oard.

Once th is  is made clear, the  position of the p a rtie s  
in  the present suits is free from  doubt. The present 
appeals are in  respect of su its  for ren t b rought in  
continuance of the su its  which reached the, P r iv y  
Council. The first was b rought on the 26th M arch, 
1919, for ren t for the year 1918-19; the second, on 
the 21st M arch, 1923, for the th ree  years 1919-20, 
1920'21, 1921-22. The appellan t in  the second su it 
is a member of the ten an t’s fam ily, in whom, by 
arrangem ent between themselves, the tenure is vested. 
The defendant in the suits raised  all the defences 
which were set up in  the  form er suits. They stood 
over for u ltim ate  decision u n til the hearin g  by the 
P riv y  Council. A fte r th a t  decision, the only defence 
relied on was the claim for abatem ent as to  the 61 
acres. The learned Subordinate Jud g e  though t th a t  
the judgm ent of the P riv y  Council justified him  in  
giving' effect to the claim for abatem ent, and aw arded 
in terest on the balance, p e n d e n t e  l i f e ,  a t 6 per cent, 
per annum. On appeal to the  H ig h  Court, the  
learned Judges relied on the term s of the u ltim a te



decree, - refused abatem ent and allov^'ed in terest.
■pendente U te ,  a t 12 per cent. The defendan t aj^peals jatimiranath
from  th is decision, both as to the abatem ent and  as CAawfturi.
to the  interest. I t  follovra from  w hat has been said  udmjkumarDas. 
th a t the defendan t is en titled  to the abatem ent asked.
A s to tile interest, the  am ount to be allowed is very 
largely a m atter of ju d ic ia l discretion, and th e ir 
Lordships see no reason for in terference w ith  the 
discretion exercised by the Subordinate Judge.

T heir Lordships are of opinion th a t the O rder in  
Council, dated  the l7 th  December, 1924, should be 
amended by deleting the words “the decrees of the 
“H ig h  Court of Ju d ica tu re  a t F o rt AVilliam in 
“'Bengal dated  respectively the 31st day of May, 1921,
“and the 27th dav of F ebruary , 1922, af&rmed.” and 
substitu ting  therefor the Avords “the decree of the 
‘"High C ourt of Ju d ica tu re  a t  F ort W illiam  in  
“Bengal, dated  the 27th day of February, 1922, ought 
“to be varied  by allow ing the appellan t an abatem ent 
“of ren t and in terest in  respect of 61 acres o f land  
“and  subject to such v a ria tio n  ought to  be affirmed.”
In  the appeals, they are of opinion th a t  the  appeals 
should be allowed and the decree of the Subordinate 
Judge, dated  the 13th May, 1925, be restored. In  the  
circumstances, they do not th in k  th a t e ither p a rty  is 
en titled  to costs, e ither in  the H ig h  C ourt or before 
the Board. They desire to add th a t counsel ft)r the  
appellan t very properly  in tim ated  th a t  h is  client 
would not seek to  recover any moneys w hich may have 
been p a id  to  the p lain tiff under the decrees affirmed 
by the P riv y  Council, and  they recommend the 
varia tion  of the O rder subject to  th is  condition.

T heir Lordships w ill hum bly advise H is  M ajesty  
accordingly.

Solicitors fo r appellan ts : W .  W .  B o x  & C o ,
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